FEDERAL AND ALABAMA RULES OF CIVIL PROCEDURE

I. Rule 1 : Scope of Rules (need to know by name)

A. Federal :

1. Governs procedures in US District Cts for ALL suits of a civil nature,

s:t exceptions in Rule 81

2. To secure the JUST SPEEDY and INEXPENSIVE determination of every action

B. Alabama

1. Governs procedures in Circuit Cts and in Cts of full like jurisdiction, District Cts, Small Claims Courts and all other Cts where appeals lie directly to Ala Supreme Ct or Ct Civil Appeals

· ie: All four Cts where trials may be held

· Ala District Court

· Probate Court

· Ala Circuit Court

· Ala Supreme Courrt (for lawyer disciplinary)    

2. Similar to Federal 2

II. Rule 2 : One Form of Action

A. Federal

1. Action known as “Civil Action”
B. Alabama

1. Similar to Federal 1

III. Rule 3 : Commencement of Action

A. Federal

1. A Civil Action is commenced by filing a complaint with the Ct

· NOTE:  Local Rule 3.1 for US District Court of Northern Ala requires an Information Cover Sheet (similar to the one reqd by Ala  State Cts)

B. Alabama

1. Similar to Federal 1

2. Information Cover Sheet in Circuit Court required except in Domestic Relations Cases for EACH original complaint  (see form 93)

3. Where appeal filed from Ala Dist Ct to Ala circuit Ct, information cover sheet required

IV. Rule 6 : Timing  (LIKELY TO BE ON CLASS EXAM AND BAR EXAM)
A. Federal

1. In computing ANY PERIOD OF TIME allowed by these rules, local rules of District Ct, order of Ct or any applicable statute

a. The day of the Act/Order/Event, from which time begins to run, SHALL NOT BE INCLUDED 

i.e.  Complaint dated Wed Sept 7, 2000 – the first day, for counting number of days to respond is Thurs, Sep 8, 2000

b. The LAST DAY of the period so counted shall be included UNLESS   it is a Sat, Sun of legal holiday; or when act is to be filed in paper in court a day in which weather or other conditions have made District Ct office inaccessible

c. When the number of prescribed days is LESS THAN 11 DAYS (ie 10 days or less), DO NOT COUNT SAT, SUN AND LEGAL HOLIDAYS as days – they are ignored in counting sequence

i. Legal Holidays: New Yrs, MLK B-day, Washington’s B-day, Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans day, Thanksgiving Day, X-mas Day, Any other day appointed as holiday by President or Congress OR by State in which District Ct if held.

B. Alabama 

1. Similar  to Federal 1, PLUS Alabama Holidays described in Code of Ala 1975  Section 1-3-8 i.e. Confederate Memorial Day; Jefferson Davis B-day, etc. 

· NOTE: For Both Federal and Alabama:

Post Office Postmark determines the day that an item is mailed into the system. Downtown Post Office will postmark up to 11 pm with that day’s stamp

V. Rule 81  Applicability in General – Exception to Rule 1

A. Federal

1. Federal Rules of Civil Procedure N/A to:

a. Prize proceeding in Admiralty sit 10 USC 7651-7681

b. Proceedings in Bankruptcy

c. Proceedings in Copyright under Title 17 (w/ exception)

d. Mental Health proceedings in US District Ct for District Columbia

B. Alabama 

1. In  the following proceedings these Alabama Rules of Civil Procedure shall be applicable to THE EXTENT that the practice in such matters is NOT provided by Statute:

a. [Long List of 31 Civil Actions, with #32 as a catch all.]

· Follow Statute where it differs from Alabama Rules of Civil Procedure

VI. Rule 83

A. Federal  “Rules by US District Courts: Judges Discretion”

1. Local  rules maybe established after giving the appropriate public notice and opportunity for public comment

· This authority is granted per 28 USC Sections 2071 and 2072

B. Alabama  “Local  Court Rules”

1. All local rules are abolished and none are permitted

· However: Local practices and forms can be used

VII.  Rule 85 : Title

A. Federal 

1. Federal Rules of Civil Procedure

B. Alabama 

1. Alabama Rules of Civil Procedure

VIII. Rule 86: Effective Date

A. Federal 

B. Alabama

IX. 28 USC Section 2071: Rule Making Power - Generally

A. Supreme  Ct and all courts established by Congress may prescribe rules for the conduct of their business

B. Any  rule prescribed shall be prescribed ONLY after appropriate public notice and opportunity for appropriate comment

X. 28 USC  Section 2072: Rules of procedure and evidence – Power to Prescribe

A. Supreme  Court has power to prescribe general rules of practice and procedures and rules of evidence for cases in the US District Courts

XI. NOTE that 28 USC Sections 2071 and 2072 often referred to as “Rules Enabling Act”

