FEDERAL AND ALABAMA RULES OF CIVIL PROCEDURE

I. Alabama Rule 12 Defense and Objections: When and How Presented – By Pleading or Motion – Motion for Judgment on the Pleadings

A. When Presented: A D shall answer a Complaint within 30 days after Service of the Summons and Complaint upon the D… [Federal Time Limit is 20 Days]
The Service of a Motion permitted under this rule alters the time period as follows, UNLESS a different time is fixed by Order of the Court:

1. If Ct denies Motion or Postpones its disposition until the trial on its Merits, responsive Pleadings…10 days after notice of Ct’s action;

2. If Ct grants Motion for More Definitive Stmnt, responsive Pleadings…10 days after Service of Motion for More Definitive Stmnt;

B. How Presented – Every Defense…shall be asserted in the responsive Pleading thereto if one is required EXCEPT that the following Defenses MAY at the option of the Pleader be made by Motion:


 MUST KNOW BY NUMBER:  12(b) (1)  - (7)
    
1. Lack of Jurisdiction over the Subject Matter;

2. Lack of Jurisdiction over the Person:

3. Improper Venue:

4. Insufficiency of Process:

5. Insufficiency of Service of Process:

6. Failure to State a Claim upon which Relief can be Granted;

a. If on a Motion asserting the this Defense, Matters outside the Pleading are presented to and NOT rejected by the Ct (accepted by the Ct) the Motion shall be treated as one for Summary Judgment and disposed as provided in Rule 56 (The Case is over-cannot be brought up again).

7. Failure to Join a Party under Rule 19.

C. Motion for Judgment on the Pleadings


D. Preliminary Hearings

E.  Motion for More Definitive Statement – If a Pleading is to which a responsive Pleading is permitted is so vague or ambiguous that a Party cannot reasonably be required to frame a responsive Pleading, the Party may move for a more definitive statement before interposing a Responsive Pleading.

F. Motion to Strike (i.e. P moves to Strike a 12(b) Motion to Dismiss)– Upon Motion made by a Party before responding to a Pleading…upon Motion made by a Party within 30 days after the Service of the Pleading …the Court may order Stricken from any Pleading ANY Insufficient Defense OR ANY Redundant, Immaterial, Impertinent or Scandalous Matter.

G. Consolidation of Defenses in Motion – If a Party makes a Motion…but Omits therefrom any Defense then available, the Party shall NOT thereafter make a Motion based upon the Defenses so Omitted, EXCEPT a Motion under (h)(2)…

H. Waiver or Preservation of Certain Defenses

1. A Defense of 12(b)(2,3,4 or 5) are waived 

a. IF Omitted from a Motion per (G), above, OR

b. IF it is NEITHER made by Motion under this rule, NOR included in a Responsive Pleading or an Amendment thereof per Rule 15(a) to be made as a matter of course.

2. A Defense of 12(b)(6) or (7) MAY be made in ANY Pleading permitted or ordered under Rule 7(a) OR by Motion for Judgment on the Pleadings ORR at the Trial at the Merits.

3. When…the Ct lacks Jurisdiction over the Subject Matter, the Court shall dismiss the Action. CANNOT WAIVE SUBJECT MATTER JURISDCTN
DC. District Court – These Rules apply to District Court, amended as follows:

1. 30 Days shall be changed to 14 Days (other than Action for Unlawful Detainer, which shall be 7 Days);…

II. Rule 5: Service and Filing of Pleadings and Other Papers
A. Service – When Required – All Pleadings subsequent to the Original Complaint (which is required to be served with a Summons) … shall be served upon each of the Parties…

B. Same: How Made

C. Same: Numerous Ds

D. Filing: Certificate of Service.All papers after the Complaint required to be serves upon a Party, together with a Certificate of Service…shall be filed with the Court either before Service or within a reasonable time thereafter…

E. Filing with the Court defined. …shall be made by filing them with the Clerk of the Court, except the Judge may allow them to be filed with the Judge…

DC. Rule 5 applies to District Court.

III. Alabama Code 1975 Sec 6-5-440; Simultaneous Actions for same Cause afainst same Party prohibited

A. No P is entitled to prosecute two Actions in the Courts of this State at the same time for the same Cause and against the same Party.

i.e. P Files for divorce in Jefferson County; cannot also file in Jefferson County.

