Exam Topic- Mergers/Acquisitions



100 pts/ 2 hrs/ 1 Question with 4 subparts

Excludes Securities 10(b)(5) – Based on Ala Business Corp. Act Only



Exam Scenario: 

Basic Statutory Merger of 2 Oil Companies, where 1 merges into the other.  SmallCo (owned by 3 SH, 2 of which are Directors) has seismic data capabilities but no money to drill.  LargeCo (owned by 2 SH, both of which are Diectors) has the money to drill, but is running out of Oil Reserves.  

Stock involved but NO stock calculations.  Know issuance.

Potential Twists to Merger Final Exam question:

What if a 3rd Party claims that the knowledge for the special process was stolen- 2 days before merger in exam problem and a lawsuit is filed.

· 11.06(a)(3) and (4) Effect of Merger- Neither the Rights of Creditors nor liens upon Property of any Corp Party to the Merger shall be Impaired by the Merger.  

Another part of exam- 

SmallCo has 2 Directors or Officers, both of whom are also SH. As part of the Merger, these 2  Directors/Officers go from $100,000 jobs to $500,000 jobs if the Merger occurs.  AS stated above, SmallCo has 3 total shareholders (the 2 above plus one other).  The Transaction is not fair to 1 shareholder.  However, if the Board of Directors approve the Merger after all facts are disclosed and SH approve, the Merger is APPROVED even though it involves Conflict of Interest to 2 SH.  


Essentially, since there are no Qualified Directors; the one SH who is Qualified 

determines the vote for the Merger.

Per 10-2B-8.61(b), if Conflict of Interest is involved, Merger CAN still go 

through as long as:

· Disclosure to the Board of Directors and is approved by Board.

· Elements of Transaction is given to SH and receives SH approval;

· Activity is Fair to Corp

Know following Alabama Code Sections:

· 10-2B-11.01- Bus. Corp. Act

· 10-2B-11.03- Action on plan

(Board approves- subject to *shareholders*)

· 10-2B-11.03(b)(1)- on Exam Pg. 205/206

· 10-2B-11.03(d)

· Must be Resolutions.  Board Resolution is required.  Bd. adopts- sets forth action- what plans to do- setting forth plan and direct approval at Shareholders meeting.

· Could state that one of the purposes of the meeting is to review merger, accomplished by summary of that plan.

· 10-2B-11.03(c) Written Notice must be sent to EVERY SH whether or not entitled to vote. Notice  Must state purpose of meeting

· Per 7.05, Given not less than 10 or more than 60 days prior to meeting. 

· 10-2B-11.03(e) Shareholder approval- Requisite # voted for plan.  2/3 of all outstanding shares to vote. (Articles of Inc.- may raise or lower but not below majority vote) 

Filing of Articles- document setting forth action taken.  Mergor goes into Mergee.

Still liable for things merged into it?  YES
Must execute document and submit to state- effective date- when articles filed with Probate Judge- legally effective date.

Merger- one corporation takes over another and goes into it.  

Mergee- Mergor moves in.  Mergee acquires.  Merging causes one to cease to exist.

Example:  XYZ merges with ABC.  XYZ ceases to exist.  ABC- gains all assets of XYZ.  *One ceases to exist*

Merger of Subsidiary into Parent- Where Parent who owns at least 80% of Sub, may merge Sub. into Parent WITHOUT approval of SH or board of either corp.  80% Rule

NOTE: Must mail copy of Plan to each SH who does NOT waive their right.

Both Corps. to a merger MUST follow procedure for “Fundamental Change.” This means that there MUST be 

· Board Resolution, 

· Notice to every SH giving: Date, Time. Place and Purpose of Meeting INCLUDING  a Summary of the Plan

· SH Approval (2/3 approval)

· Appropriate filings with Probate Judge

· Effective Date is date filed with Probate Judge UNLESS later date reserved (not >90 days after filing)

NOT ON EXAM: 

EXCEPTION to this rule: When surviving corp. approval not required:

1. Surviving Corp. Articles of Incorp. will not be altered.

2. #, designations and rights of shares held by Surviving Corp’s SH will not be altered

3. Total # outstanding shares that can vote of surviving corp. will not be increased by more than 20%

4. Total # participating shares (entitled to get dividends) of Surviving Corp will not be increased by more than 20%  

Effect of merger is…a new corporation. Old Corps cease to exist.

· 10-2B-7.05- Notice of Meeting MUST be

· in Writing 

· include Time, Date, Place of meeting

· given out no less than 10 no more than 60 days before the meeting

· 10-2B-7.06(b)(1) - Waiver of Notice

· NOTE that SH attendance at meeting Waives lack of Notice UNLESS at beginning of meeting SH objects to holding of meeting.

· 10-2B-8.30- General Standards for Directors.

· 10-2B-8.42- Officers Conduct.  Also fiduciary relationship (same as trustee has)

· See Case- Belcher Vs. B’ham Trust Nat. Bank

NOTE: Director of Corp can also be an Officer and SH.
Trustee: Acts in Fidelity and in Good Faith

May not profit at Corp. expense.  

Transaction is Void if in Conflict of Interest

· 10-2B-8.60(1) Conflict of Interest definition:

· Transaction in which Director has beneficial interest or where the transaction is so closely linked and of such beneficial/financial importance to Director that it would be reasonably expected to exert influence on judgment.

· 10-2B-8.61 Judicial Action –

· (a) Transaction that is NOT a Director’s Conflicting Interest Transaction may 

NOT be enjoined…b/c a Director…has a …personal or economic interest in it

· (b) Director’s Conflicting Interest Transaction may NOT be enjoined /c a Director…has a …personal or economic interest in it IF

· approved by Disinterested Director

· approved by disinterested SH after proper Disclosure

· Fair to Corp

Put another way…Suit for damages or to enjoin for Conflict of Interest will be allowed only if Conflict of Interest has:

1. NOT been approved by disinterested Bd. of Dir. after proper disclosure

2. NOT approved by disinterested SH after proper disclosure

3. NOT fair to corp.

· 10-2B-8.62 

· (a) …affirmative vote of a majority (no fewer than 2) of Qualified Directors…

· (d) - Qualified Director definition – 

· Director who doesn't have either:

· 1. any Conflicting Interest w/r/t the transaction OR

· 2. any relationship with a second Director, which relationship would reasonably be expected to exert an influence on first Director’s judgment...

NOTE: If All Directors have a financial interest and are therefore NOT Qualified Directors (ie None are Qualified) - then Go to Shareholders.

· 10-2B-8.63 SH Action

· (a) …majority of the votes entitled to be cast by the holders of all Qualified shares after 1.  Notice describing direct conflict of interest; 2.  Information to Corp. secretary to note in record; 3.  Disclosure to SH qualified shares

· (b) ‘Qualified Shares” - all shares entitled to vote except shares beneficially owned by Corp. Director who has conflicting interest.

i.e Salaries- increase 10 to 100 fold.  Have shares too because directors.  Not qualified disinterested shares.  Vote against- NO MERGER

NOTE: - CANT merger if SH vote against and no Qualified Directors.

Fairness Doctrine:

1.  Is there a Corp. need to merge?

2.  Financial ability (i.e Corp has knowledge; Corp 2 has funding)

3.  Availability of alternatives MUST be examined.

· 10-2B-8.21 Action without Meeting: Board of Directors

· if ALL Brd of Directors take action, don’t need meeting

· Action MUST BE: (1) Written; (2) Signed; (3) Included in minutes

· 10-2B-7.04 Action without Meeting- SH provision unless Articles say otherwise.

· 10-2B-11.06(a)(3) and (4) Effect of Merger- Neither the Rights of Creditors nor liens upon Property of any Corp Party to the Merger shall be Impaired by the Merger.  

