VELASQUEZ RODRIGUEZ CASE

PRELIMINARY OBJECTIONS
Judgment of June 26, 1987

79.
Moreover, the Government has challenged the admissibility of the petition before the Commission on the grounds that domestic remedies had not been previously exhausted.

80.
Although proceedings before the Commission began on October 7, 1981, the Government did not raise this issue until November 18, 1983 when, in requesting reconsideration of Resolution 30/83, it asserted that "the domestic jurisdiction of my country has not been exhausted" because "a Writ of "Exhibición Personal" (Habeas Corpus) . . . is still pending." By note of May 30, 1984, in response to the Government's request for reconsideration, the Commission, in turn, asked "whether the domestic legal remedies had been exhausted."  Finally, Resolution 22/86 pointed out that "there has been, moreover, an unjustified delay in the administration of justice in this case."

81.
In its submissions to the Court, the Government declared that "the petitioner has not proved to the Commission that domestic remedies have been previously exhausted or pursued."  The Government reiterated this position at the hearing, where it added that, under Honduran law, the writ of exhibición personal does not exhaust domestic remedies.

82.
Both in its submissions of March 20, 1987, and at the hearing, the Commission argued that domestic remedies had been exhausted, because those pursued had been unsuccessful.  Even if this argument were not accepted, the Commission asserted that the exhaustion of domestic remedies was not required because there were no effective judicial remedies to forced disappearances in Honduras in the period in which the events occurred.  The Commission believes that the exceptions to the rule of prior exhaustion of domestic remedies contained in Article 46 (2) of the Convention were applicable because during that period there was no due process of law, the petitioner was denied access to such remedies, and there was an unwarranted delay in rendering a judgment.

83.
The Commission maintains that the issue of exhaustion of domestic remedies must be decided jointly with the merits of this case, rather than in the preliminary phase.  Its position is based on two considerations.  First, the Commission alleges that this matter is inseparably tied to the merits, since the lack of due process and of effective domestic remedies in the Honduran judiciary during the period when the events occurred is proof of a government practice supportive of the forced disappearance of persons, the case before the Court being but one concrete example of that practice.  The Commission also argues that the prior exhaustion of domestic remedies is a requirement for the admissibility of petitions presented to the Commission, but not a prerequisite for filing applications with the Court and that, therefore, the Government's objection should not be ruled upon as a preliminary objection.

84.
The Court must first reiterate that, although the exhaustion of domestic remedies is a requirement for admissibility before the Commission, the determination of whether such remedies have been pursued and exhausted or whether one is dealing with one of the exceptions to such requirement is a matter involving the interpretation or application of the Convention.  As such, it falls within the contentious jurisdiction of the Court pursuant to the provisions of Article 62 (1) of the Convention (supra 29). The proper moment for the Court to rule on an objection concerning the failure to exhaust domestic remedies will depend on the special circumstances of each case.  There is no reason why the Court should not rule upon a preliminary objection regarding exhaustion of domestic remedies, particularly when the Court rejects the objection, or, on the contrary, why it should not join it with the merits.  Thus, in deciding whether to join the Government's objection to the merits in the instant case, the Court must examine the issue in its specific context.

85.
Article 46 (1) (a) of the Convention shows that the admissibility of petitions under Article 44 is subject to the requirement "that the remedies under domestic law have been pursued and exhausted in accordance with generally recognized principles of international law."

86.
Article 46 (2) sets out three specific grounds for the inapplicability of the requirement established in Article 46 (1) (a), as follows:

The provisions of paragraphs 1.a and 1.b of this article shall not be applicable when:

a.
the domestic legislation of the state concerned does not afford due process of law for the protection of the right or rights that have allegedly been violated;

b.
the party alleging violation of his rights has been denied access to the remedies under domestic law or has been prevented from exhausting them; or

c.
there has been unwarranted delay in rendering a final judgment under the aforementioned remedies.

87.
The Court need not decide here whether the grounds listed in Article 46 (2) are exhaustive or merely illustrative.  It is clear, however, that the reference to "generally recognized principles of international law" suggests, among other things, that these principles are relevant not only in determining what grounds justify non-exhaustion but also as guidelines for the Court when it is called upon to interpret and apply the rule of Article 46 (1) (a) in dealing with issues relating to the proof of the exhaustion of domestic remedies, who has the burden of proof, or, even, what is meant by "domestic remedies."  Except for the reference to these principles, the Convention does not establish rules for the resolution of these and analogous questions.

88.
Generally recognized principles of international law indicate, first, that this is a rule that may be waived, either expressly or by implication, by the State having the right to invoke it, as this Court has already recognized (see Viviana Gallardo et al., Judgment  of November 13, 1981, No. G 101/81. Series A, para. 26).  Second, the objection asserting the non-exhaustion of domestic remedies, to be timely, must be made at an early stage of the proceedings by the State entitled to make it, lest a waiver of the requirement be presumed.  Third, the State claiming non-exhaustion has an obligation to prove that domestic remedies remain to be exhausted and that they are effective.

89.
The records shows:  (a) that the Government failed to make a timely objection when the petition was before the Commission and (b) that when the Government eventually raised the objection, it did so in a contradictory way.  For example, in its note of November 18, 1983, the Government stated that domestic remedies had not been exhausted because a writ of exhibición personal was still pending, whereas at the hearing the Government argued that such a writ does not exhaust domestic remedies.  On other occasions, the Government referred generally to domestic remedies, without specifying what remedies were available under its domestic law to deal with complaints of the type under consideration.  There is also considerable evidence that the Government replied to the Commission's requests for information, including that concerning domestic remedies, only after lengthy delays, and that the information was not always responsive.

90.
Under normal circumstances, the conduct of the Government would justify the conclusion that the time had long passed for it to seek the dismissal of this case on the grounds of non-exhaustion of domestic remedies.  The Court, however, must not rule without taking into account certain procedural actions by both parties.  For example, the Government did not object to the admissibility of the petition on the grounds of non-exhaustion of domestic remedies when it was formally notified of the petition, nor did it respond to the Commission's request for information.  On the other hand, when the Commission first became aware of the objection (subsequent to its adoption of Resolution 30/83), not only did it fail to inform the Government that such an objection was untimely but, by note of May 30, 1984, it asked the Government whether "the domestic legal remedies have been exhausted . . . ."  Under those circumstances and with no more evidence than that contained in the record, the Court deems that it would be improper to reject the Government's objection in limine without giving both parties the opportunity to substantiate their contentions.

91.
The rule of prior exhaustion of domestic remedies under the international law of human rights has certain implications that are present in the Convention.  Under the Convention, States Parties have an obligation to provide effective judicial remedies to victims of human rights violations (Art. 25), remedies that must be substantiated in accordance with the rules of due process of law (Art. 8 (1)), all in keeping with the general obligation of such States to guarantee the free and full exercise of the rights recognized by the Convention to all persons subject to their jurisdiction  (Art. 1).  Thus, when certain exceptions to the rule of non-exhaustion of domestic remedies are invoked, such as the ineffectiveness of such remedies or the lack of due process of law, not only is it contended that the victim is under no obligation to pursue such remedies, but, indirectly, the State in question is also charged with a new violation of the obligations assumed under the Convention.  Thus, the question of domestic remedies is closely tied to the merits of the case.

92.
At the hearing, the Government stressed that the requirement of the prior exhaustion of domestic remedies is justified because the international system for the protection of human rights guaranteed in the Convention is ancillary to its domestic law.

93.
The observation of the Government is correct.  However, it must also be borne in mind that the international protection of human rights is founded on the need to protect the victim from the arbitrary exercise of governmental authority.  The lack of effective domestic remedies renders the victim defenseless and explains the need for international protection.  Thus, whenever a petitioner alleges that such remedies do not exist or are illusory, the granting of such protection may be not only justified, but urgent.  In those cases, not only is Article 37 (3) of the Regulations of the Commission on the burden of proof applicable, but the timing of the decision on domestic remedies must also fit the purposes of the international protection system.  The rule of prior exhaustion must never lead to a halt or delay that would render international action in support of the defenseless victim ineffective.  This is why Article 46 (2) of the Convention sets out exceptions to the requirement of recourse to domestic remedies prior to seeking international protection, precisely in situations in which such remedies are, for a variety of reasons, ineffective.  Of course, when the State interposes this objection in timely fashion it should be heard and resolved; however, the relationship between the decision regarding applicability of the rule and the need for timely international action in the absence of effective domestic remedies may frequently recommend the hearing of questions relating to that rule together with the merits, in order to prevent unnecessary delays due to preliminary objections.

94.
The foregoing considerations are relevant to the analysis of the application now before the Court, which the Commission presented as a case of the forced disappearance of a person on instructions of public authorities.  Wherever this practice has existed, it has been made possible precisely by the lack of domestic remedies or their lack of effectiveness in protecting the essential rights of those persecuted by the authorities.  In such cases, given the interplay between the problem of domestic remedies and the very violation of human rights, the question of their prior exhaustion must be taken up together with the merits of the case.

95.
The Commission has asserted, moreover, that the pursuit of domestic remedies was unsuccessful and that, during the period in which the events occurred, the three exceptions to the rule of prior exhaustion set forth in the Convention were applicable.  The Government contends, on the other hand, that the domestic judicial system offers better alternatives.  That difference inevitably leads to the issue of the effectiveness of the domestic remedies and judicial system taken as a whole, as mechanisms to guarantee the respect of human rights.  If the Court, then, were to sustain the Government's objection and declare that effective judicial remedies are available, it would be prejudging the merits without having heard the evidence and arguments of the Commission or those of the Government.  If, on the other hand, the Court were to declare that all effective domestic remedies had been exhausted or did not exist, it would be prejudging the merits in a manner detrimental to the State.

96.
The issues relating to the exhaustion and effectiveness of the domestic remedies applicable to the instant case must, therefore, be resolved together with the merits.

97.
Article 45 (1) (1) of the Rules of Procedure of the Court states that "(t)he judgment shall contain: (1) a decision, if any, in regard to costs."  The Court reserves its decision on this matter, in order to take it up together with the merits.

NOW, THEREFORE, THE COURT:

unanimously,

1.
Rejects the preliminary objections interposed by the Government of Honduras, except for the issues relating to the exhaustion of the domestic legal remedies, which are herewith ordered joined to the merits of the case.

unanimously,

2.
Decides to proceed with the consideration of the instant case.

unanimously,

3.
Postpones its decision on the costs until such time as it renders judgment on the merits.

VELASQUEZ RODRIGUEZ CASE

JUDGMENT OF JULY 29, 1988

50.
The Government raised several preliminary objections that the Court ruled upon in its Judgment of June 26, 1987 (supra 16-23).  There the Court ordered the joining of the merits and the preliminary objection regarding the failure to exhaust domestic remedies, and gave the Government and the Commission another opportunity to "substantiate their contentions" on the matter (Velásquez Rodríguez Case, Preliminary Objections, supra 23, para. 90).

51.
The Court will first rule upon this preliminary objection.  In so doing, it will make use of all the evidence before it, including that presented during the proceedings on the merits.

52.
The Commission presented witnesses and documentary evidence on this point.  The Government, in turn, submitted some documentary evidence, including examples of writs of habeas corpus successfully brought on behalf of some individuals (infra 120 (c)).  The Government also stated that this remedy requires identification of the place of detention and of the authority under which the person is detained.

53.
In addition to the writ of habeas corpus, the Government mentioned various remedies that might possibly be invoked, such as appeal, cassation, extraordinary writ of amparo, ad effectum videndi, criminal complaints against those ultimately responsible and a presumptive finding of death.

54.
The Honduran Bar Association in its brief (supra 35) expressly mentioned the writ of habeas corpus, set out in the Law of Amparo, and the suit before a competent court "for it to investigate the whereabouts of the person allegedly disappeared."

55.
The Commission argued that the remedies mentioned by the Government were ineffective because of the internal conditions in the country during that period.  It presented documentation of three writs of habeas corpus brought on behalf of Manfredo Velásquez that did not produce results.  It also cited two criminal complaints that failed to lead to the identification and punishment of those responsible.  In the Commission's opinion, those legal proceedings exhausted domestic remedies as required by Article 46 (1) (a) of the Convention.

56.
The Court will first consider the legal arguments relevant to the question of exhaustion of domestic remedies and then apply them to the case.

57.
Article 46 (1) (a) of the Convention provides that, in order for a petition or communication lodged with the Commission in accordance with Articles 44 or 45 to be admissible, it is necessary

that the remedies under domestic law have been pursued and exhausted in accordance with generally recognized principles of international law.

58.
The same article, in the second paragraph, provides that this requirement shall not be applicable when

a.
the domestic legislation of the state concerned does not afford due process of law for the protection of the right or rights that have allegedly been violated;

b.
the party alleging violation of his rights has been denied access to the remedies under domestic law or has been prevented from exhausting them; or 

c.
there has been unwarranted delay in rendering a final judgment under the aforementioned remedies.

59.
In its Judgment of June 26, 1987, the Court decided, inter alia, that "the State claiming non-exhaustion has an obligation to prove that domestic remedies remain to be exhausted and that they are effective" (Velásquez Rodríguez Case, Preliminary Objections, supra 23, para. 88).

60.
Concerning the burden of proof, the Court did not go beyond the conclusion cited in the preceding paragraph.  The Court now affirms that if a State which alleges non-exhaustion proves the existence of specific domestic remedies that should have been utilized, the opposing party has the burden of showing that those remedies were exhausted or that the case comes within the exceptions of Article 46 (2).  It must not be rashly presumed that a State Party to the Convention has failed to comply with its obligation to provide effective domestic remedies.

61.
The rule of prior exhaustion of domestic remedies allows the State to resolve the problem under its internal law before being confronted with an international proceeding.  This is particularly true in the international jurisdiction of human rights, because the latter reinforces or complements the domestic jurisdiction (American Convention, Preamble).

62.
It is a legal duty of the States to provide such remedies, as this Court indicated in its Judgment of June 26, 1987, when it stated:

The rule of prior exhaustion of domestic remedies under the international law of human rights has certain implications that are present in the Convention.  Under the Convention, States Parties have an obligation to provide effective judicial remedies to victims of human rights violations (Art. 25), remedies that must be substantiated in accordance with the rules of due process of law (Art. 8 (1)), all in keeping with the general obligation of such States to guarantee the free and full exercise of the rights recognized by the Convention to all persons subject to their jurisdiction  (Art. 1). (Velásquez Rodríguez Case, Preliminary Objections, supra 23, para. 91).

63.
Article 46 (1) (a) of the Convention speaks of "generally recognized principles of international law."  Those principles refer not only to the formal existence of such remedies, but also to their adequacy and effectiveness, as shown by the exceptions set out in Article 46 (2).

64.
Adequate domestic remedies are those which are suitable to address an infringement of a legal right.  A number of remedies exist in the legal system of every country, but not all are applicable in every circumstance.  If a remedy is not adequate in a specific case, it obviously need not be exhausted.  A norm is meant to have an effect and should not be interpreted in such a way as to negate its effect or lead to a result that is manifestly absurd or unreasonable.  For example, a civil proceeding specifically cited by the Government, such as a presumptive finding of death based on disappearance, the purpose of which is to allow heirs to dispose of the estate of the person presumed deceased or to allow the spouse to remarry, is not an adequate remedy for finding a person or for obtaining his liberty.

65.
Of the remedies cited by the Government, habeas corpus would be the normal means of finding a person presumably detained by the authorities, of ascertaining whether he is legally detained and, given the case, of obtaining his liberty.  The other remedies cited by the Government are either for reviewing a decision within an inchoate proceeding (such as those of appeal or cassation) or are addressed to other objectives.  If, however, as the Government has stated, the writ of habeas corpus requires the identification of the place of detention and the authority ordering the detention, it would not be adequate for finding a person clandestinely held by State officials, since in such cases there is only hearsay evidence of the detention, and the whereabouts of the victim is unknown.

66.
A remedy must also be effective --that is, capable of producing the result for which it was designed.  Procedural requirements can make the remedy of habeas corpus ineffective:  if it is powerless to compel the authorities; if it presents a danger to those who invoke it; or if it is not impartially applied.

67.
On the other hand, contrary to the Commission's argument, the mere fact that a domestic remedy does not produce a result favorable to the petitioner does not in and of itself demonstrate the inexistence or exhaustion of all effective domestic remedies.  For example, the petitioner may not have invoked the appropriate remedy in a timely fashion.

68.
It is a different matter, however, when it is shown that remedies are denied for trivial reasons or without an examination of the merits, or if there is proof of the existence of a practice or policy ordered or tolerated by the government, the effect of which is to impede certain persons from invoking internal remedies that would normally be available to others.  In such cases, resort to those remedies becomes a senseless formality.  The exceptions of Article 46 (2) would be fully applicable in those situations and would discharge the obligation to exhaust internal remedies since they cannot fulfill their objective in that case.

69.
In the Government's opinion, a writ of habeas corpus does not exhaust the remedies of the Honduran legal system because there are other remedies, both ordinary and extraordinary, such as appeal, cassation, and extraordinary writ of amparo, as well as the civil remedy of a presumptive finding of death.  In addition, in criminal procedures parties may use whatever evidence they choose.  With respect to the cases of disappearances mentioned by the Commission, the Government stated that it had initiated some investigations and had opened others on the basis of complaints, and that the proceedings remain pending until those presumed responsible, either as principals or accomplices, are identified or apprehended.

70.
In its conclusions, the Government stated that some writs of habeas corpus were granted from 1981 to 1984, which would prove that this remedy was not ineffective during that period.  It submitted various documents to support its argument.

71.
In response, the Commission argued that the practice of disappearances made exhaustion of domestic remedies impossible because such remedies were ineffective in correcting abuses imputed to the authorities or in causing kidnapped persons to reappear.

72.
The Commission maintained that, in cases of disappearances, the fact that a writ of habeas corpus or amparo has been brought without success is sufficient to support a finding of exhaustion of domestic remedies as long as the person does not appear, because that is the most appropriate remedy in such a situation.  It emphasized that neither writs of habeas corpus nor criminal complaint were effective in the case of Manfredo Velásquez.  The Commission maintained that exhaustion should not be understood to require mechanical attempts at formal procedures; but rather to require a case-by-case analysis of the reasonable possibility of obtaining a remedy.

73.
The Commission asserted that, because of the structure of the international system for the protection of human rights, the Government bears the burden of proof with respect to the exhaustion of domestic remedies.  The objection of failure to exhaust presupposes the existence of an effective remedy.  It stated that a criminal complaint is not an effective means to find a disappeared person, but only serves to establish individual responsibility.

74.
The record before the Court shows that the following remedies were pursued on behalf of Manfredo Velásquez:

a.
Habeas corpus


i.
Brought by Zenaida Velásquez against the Public Security Forces on September 17, 1981.  No result.


ii.
Brought by Zenaida Velásquez on February 6, 1982. No result.


iii.
Brought by various relatives of disappeared persons on behalf of Manfredo Velásquez and others on July 4, 1983.  Denied on September 11, 1984.

b.
Criminal Complaints


i.
Brought by the father and sister of Manfredo Velásquez before the First Criminal Court of Tegucigalpa on November 9, 1982.  No result.


ii.
Brought by Gertrudis Lanza González, joined by Zenaida Velásquez, before the First Criminal Court of Tegucigalpa against various members of the Armed Forces on April 5, 1984.  The court dismissed this proceeding on January 16, 1986, although it left open the complaint with regard to General Gustavo Alvarez Martínez, who was declared a defendant in absence (supra 9).

75.
Although the Government did not dispute that the above remedies had been brought, it maintained that the Commission should not have found the petition admissible, much less submitted it to the Court, because of the failure to exhaust the remedies provided by Honduran law, given that there are no final decisions in the record that show the contrary.  It stated that the first writ of habeas corpus was declared void because the person bringing it did not follow through; regarding the second and third, the Government explained that additional writs cannot be brought on the same subject, the same facts, and based on the same legal provisions.  As to the criminal complaints, the Government stated that no evidence had been submitted and, although presumptions had been raised, no proof had been offered and that the proceeding was still before Honduran courts until those guilty were specifically identified.  It stated that one of the proceedings was dismissed for lack of evidence with respect to those accused who appeared before the court, but not with regard to General Alvarez Martínez, who was out of the country.  Moreover, the Government maintained that dismissal does not exhaust domestic remedies because the extraordinary remedies of amparo, rehearing and cassation may be invoked and, in the instant case, the statute of limitations has not yet run, so the proceeding is pending.

76.
The record (infra Chapter V) contains testimony of members of the Legislative Assembly of Honduras, Honduran lawyers, persons who were at one time disappeared, and relatives of disappeared persons, which purports to show that in the period in which the events took place, the legal remedies in Honduras were ineffective in obtaining the liberty of victims of a practice of enforced or involuntary disappearances (hereinafter "disappearance" of "disappearances"), ordered or tolerated by the Government.  The record also contains dozens of newspaper clippings which allude to the same practice.  According to that evidence, from 1981 to 1984 more than one hundred persons were illegally detained, may of whom never reappeared, and, in general, the legal remedies which the Government claimed were available to the victims were ineffective.

77.
That evidence also shows that some individuals were captured and detained without due process and subsequently reappeared.  However, in some of those cases, the reappearances were not the result of any of the legal remedies which, according to the Government, would have been effective, but rather the result of other circumstances, such as the intervention of diplomatic missions or actions of human rights organizations.

78.
The evidence offered shows that lawyers who filed writs of habeas corpus were intimidated, that those who were responsible for executing the writs were frequently prevented from entering or inspecting the places of detention, and that occasional criminal complaints against military or police officials were ineffective, either because certain procedural steps were not taken or because the complaints were dismissed without further proceedings.

79.
The Government had the opportunity to call its own witnesses to refute the evidence presented by the Commission, but failed to do so.  Although the Government's attorneys contested some of the points urged by the Commission, they did not offer convincing evidence to support their arguments.  The Court summoned as witnesses some members of the armed forces mentioned during the proceeding, but their testimony was insufficient to overcome the weight of the evidence offered by the Commission to show that the judicial and governmental authorities did not act with due diligence in cases of disappearances.  The instant case is such an example.

80.
The testimony and other evidence received and not refuted leads to the conclusion that, during the period under consideration, although there may have been legal remedies in Honduras that theoretically allowed a person detained by the authorities to be found, those remedies were ineffective in cases of disappearances because the imprisonment was clandestine; formal requirements made them inapplicable in practice; the authorities against whom they were brought simply ignored them, or because attorneys and judges were threatened and intimidated by those authorities.

81.
Aside from the question of whether between 1981 and 1984 there was a governmental policy of carrying out or tolerating the disappearance of certain persons, the Commission has shown that although writs of habeas corpus and criminal complaints were filed, they were ineffective or were mere formalities.  The evidence offered by the Commission was not refuted and is sufficient to reject the Government's preliminary objection that the case is inadmissible because domestic remedies were not exhausted.

REPORT Nº 19/92

DECISION OF THE COMMISSION AS TO THE ADMISSIBILITY OF CASE

10.865

UNITED STATES

October 1, 1992  
THE LAW:  

Three threshold issues are raised by the petitioner and the respondent Government:  

1. (a) Should the provision of Article 37(1) of the Commission's Regulations which provide that, "the remedies under domestic jurisdiction must have been invoked and exhausted in accordance with the general principles of international law," be given a literal interpretation to include both criminal and civil remedies?  



(b) Or should it be construed to imply, that in this case, the requirement of "exhaustion of remedies under domestic jurisdiction" only requires the exhaustion of criminal remedies under domestic jurisdiction?    

   (c) Have domestic remedies been exhausted in this case, or do any of the exceptions set forth in Article 37 of the Regulations excuse the applicants from exhausting domestic remedies?   

2.
Whether the alleged facts as presented by the parties constitute prima facie violations of human rights as recognized in the American Declaration by a Member State of the OAS?  

3.
If so, can the Commission:   
 

(a)
Intra vires hold the respondent Government and other respondents criminally liable for the alleged violations? or  


(b)  Is it ultra vires the powers of the Commission?  
ANALYSIS:  


(a)
ARTICLE 37(1) OF THE COMMISSION'S REGULATIONS  SHOULD BE GIVEN A LITERAL INTERPRETATION TO  INCLUDE BOTH CIVIL AND CRIMINAL REMEDIES     



1.
The petitioner has submitted arguments contending that all her domestic remedies under criminal law have been exhausted.  The Respondent United States Government submitted two submissions  which contained arguments that the petitioner's complaint should be dismissed because all the petitioner's domestic remedies have not been exhausted.  

2.
The Government argued that the petitioner was and is currently involved in ongoing litigation which is the subject matter of issues raised in the complaint before the Commission.  In that litigation the petitioner filed civil rights and negligence actions against the various officials, and persons she has named in the complaint as the alleged violators of her human rights.  

3.
Article 37(1) of the Commission's Regulations provide "For a petition to be admitted by the Commission, the remedies under domestic jurisdiction must have been invoked and exhausted in accordance with the general principles of international law."   

4.
Upon reading Article 37(1) of the Commission's Regulations it appears that the intent of the framers of the article meant it to be read literally to mean that "remedies" available under domestic jurisdiction should have been invoked and exhausted.    

5.
So that if the domestic jurisdiction in a state provided only criminal remedies, then criminal remedies should be invoked and exhausted.  If however, a state provided only civil remedies then the civil remedies in that state should be invoked and exhausted.  But a state providing both civil and criminal remedies, for the same alleged violation, then the petitioner would be required to invoke and exhaust both type of remedies.   

6.
The framers made no distinction when drafting the section between civil and criminal remedies, because if they had decided that the section was intended to refer to only "criminal" and not civil or other remedies they would have delineated the same.  

7.
Some assistance is found in an Advisory Opinion OC-11/90 of August 10, 1990, of the Inter-American Court Of Human Rights as to the meaning of how the term "remedies" should be interpreted under Article 46(1)(2) of the American Convention on Human Rights.  Article 46(1)(a) and 46(2)(a)(b)(c) recite the same matters contained in Article 37(1)(2) of the Commission's Regulations, as to the exhaustion of domestic remedies.  
   
8.
Although the opinion did not specifically deal with the meaning of what type of remedies Section 37(1) of the Commission's Regulations refer to, the Court however, examined the issue of exhaustion of remedies, with regard to " a person's indigency, or an inability to obtain legal representation because of a generalized fear among the legal community to take such cases."  

9.
The Court in addressing those issues considered Article 1, obligation to respect rights, Article 24, right to equal protection, Article 8, right to a fair trial, of the American Convention on Human Rights.   The Court construed remedies as rights of persons guaranteed by the Convention, whether of a criminal, civil, labor, fiscal, or any other nature.    

10.
The Court stated on page 9, paragraph 27, that, "in cases which the accused is forced to defend himself because he cannot afford legal counsel, "a violation of Article 8 of the Convention could be said to exist if it can be proved that the lack of legal counsel affected the right to a fair hearing which he is entitled under that article."  

11.
In paragraph 28, the  Court stated, "that for cases which concern the determination of a person's "rights and obligations of a civil, labor, fiscal, or any other nature," Article 8 does not specify any," minimum guarantees" similar to those provided in Article 8(2) for criminal proceedings.  It does, however, provide for "due guarantees," consequently, the individual here also has the right to the fair hearing provided for in criminal cases."  

12.
Thus, since the petitioner has acquired "rights" (as per alleged facts contained in petition) because of the alleged violations of her human rights under the American Declaration of the Rights and Duties of Man, then she has also acquired "remedies," whether they be of a civil or criminal nature, or both.  Having acquired these remedies she must invoke and exhaust them, which she has done by appealing her criminal conviction to the highest appellate court, and commencing civil proceedings in federal court, where she is currently pursuing damages for violations of her civil rights, negligence, and other claims.  


(b)
DOMESTIC REMEDIES HAVE BEEN INVOKED BUT HAVE NOT BEEN EXHAUSTED BY THE PETITIONER THEREFORE ARTICLE 37 PARAGRAPHS (2) & (3) ARE INAPPLICABLE


1.
Notwithstanding that this petition is to be construed under the American Declaration of the Rights and Duties of Man, because the petition is brought against the United States, who has signed the American Convention on Human Rights but has not ratified the same, the Court's assistance and guidance in the above advisory opinion could be utilized in interpreting Article 37(1) of the Commission's Regulations, with regard to the meaning of "domestic remedies" found in the section.  

2.
Therefore, as discussed above the remedies acquired, whether they be of a criminal, civil, labor, fiscal, or other nature, as per the Court's advisory opinion, must have been invoked and exhausted as provided by Article 37(1) of the Commission's Regulations.  However, because the petitioner has invoked and is currently pursuing those remedies in the courts, her remedies under domestic jurisdiction have not been exhausted, therefore paragraphs 2, and 3, of Article 37 are inapplicable.  

3.
Furthermore, the petitioner is seeking to rely on the exhaustion of her criminal remedies, which were finalized on February 18th, 1988, by the denial of her appeal by the appellate court.  The Commission received her petition on April 15th, 1991.  Thus if the Commission were to consider the exhaustion of her criminal remedies in a vacuum, her petition to the Commission was untimely filed as per Article 38(1)(2), and inadmissible.  

4.
Article 38(1) provides that the Commission,  "shall refrain from taking up those petitions that are lodged after the six-month period following the date on which the party whose rights have allegedly been violated has been notified of the final ruling in cases where the remedies under domestic law have been exhausted."    

5.
Article 38(2) provides an exception, but states that "the deadline for the presentation of a petition to the Commission shall be within a reasonable period of time, in the Commission's judgment, as from the date on which the alleged violation of rights has occurred, considering the circumstances of each specific case."
  
 
6.
Thus having concluded that Article 37(1) requires both criminal and civil remedies must have been invoked and exhausted under the domestic jurisdiction, the petition was timely filed.  

7.
However, having found above that the petition is inadmissible at this time, because domestic remedies have been invoked but not exhausted, the Commission need not reach the two other issues raised with regard to the merits of the case.


THEREFORE THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,  
CONCLUDES:  

1.
That the petition is inadmissible because the petitioner has not exhausted domestic remedies. 
 

REPORT Nº 27/93 
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VI.
THE LAW: 
  

The two issues raised in this petition are as follows: 
  

1.
Is this petition admissible? 
  

2.
Do the facts as alleged constitute violations of human rights recognized in the American Declaration of the Rights and Duties of Man? 
  

1.
IS THIS PETITION ADMISSIBLE? 
  

Immediately prior to the submission of this petition both parties submitted several exhibits outlining the procedures of Canada's Immigration Act, a copy of Canada's Immigration Act as amended in 1989, a copy of the Canada Act 1982 including a copy of the Constitution Act of Canada 1982, in which Part I contain provisions of the Canadian Charter of Rights And Freedoms, Court Judgments, and other documentation which have been considered by the Commission, are relevant, material, and which will be utilized in the determination of this petition.  In order to determine whether this petition is admissible it is necessary examine the relevant Articles which are applicable to this case.  Article 37 of the Regulations of the Commission provide that: 
  
  

1.
For a petition to be admitted by the Commission, the remedies under domestic jurisdiction must have been invoked and exhausted in accordance with the general principles of international law. 
  

2.
The provisions of the preceding paragraph shall not be applicable when: 
  

a.
the domestic legislation of the State concerned does not afford due process of law for protection of the right or rights that have allegedly been violated; 
  

b.
the party alleging violation of his rights has been denied access to the remedies under domestic law or has been prevented from exhausting them; 
  

c.
there has been unwarranted delay in rendering a final judgment under the aforementioned remedies." 
  

3.
When the petitioner contends that he is unable to prove exhaustion as indicated in this Article, it shall be up to the government against which this petition has been lodged to demonstrate to the Commission that the remedies under domestic law have not previously been exhausted, unless it is clearly evident from the background information contained in the petition. 
  

2.
An examination of Article 46 of the American Convention on Human rights is necessary here, because it reflects most of the provisions of Article 37 of the Commission's Regulations, notwithstanding that it is not the controlling instrument because Canada has not yet ratified the Convention.  Article 46 provides: 
  

1.
Admission by the Commission of a petition or communication lodged in accordance with Articles 44 or 45 shall be subject to the following requirements: 
  

a)
that the remedies under domestic law have been pursued and exhausted in accordance with generally recognized principles of international law; 
  

b)
that the petition or communication is lodged within a period of six months from the date on which the party alleging violation of his rights was notified of the final judgment; 
  

c)
that the subject of the petition or communication is not pending in another international proceeding for settlement; and 
  

d)
that, in the case of article 44, the petition contains the name, nationality, profession, domicile, and signature of the person or persons or of the legal representative of the entity lodging the petition. 
  

Article 2 provides that "the provisions of paragraphs 1.a and 1.b of this article shall not be applicable when: 
  

a)
the domestic legislation of the state concerned does not afford due process of law for the protection of the right or rights that have allegedly been violated; 
  

b)
the party alleging violation of his rights has been denied access to the remedies under domestic law or has been prevented from exhausting them; or 
  

c)
there has been unwarranted delay in rendering a final judgment under the aforementioned remedies. 
  

3.
Petitioners assert that Mrs. Joseph has a number of rights under the American Declaration which will be violated in expulsion from Canada.  These Articles are, V, VI, VII, XVIII, and XXVII. 
  

i.
Article V provides that:  Every person has the right to the protection of the law against abusive attacks upon his honor, his reputation, and his private and family life. 
  

ii.
Article VI provides that: Every person has the right to establish a family, the basic element of society, and to receive protection thereof. 
  

iii.
Article VII provides that: All women, during pregnancy and the nursing period, and all children have the right to special protection, care and aid. 
  

iv.
Article XVIII provides that: Every person may resort to the courts to ensure respect for his legal rights.  There should likewise be available to him, a simple, brief procedure whereby the courts will protect him from acts of authority that, to his prejudice, violate any fundamental constitutional rights. 
  

v.
Article XXVII provides that: Every person has the right, in case of pursuit not resulting from ordinary crimes, to seek and receive asylum in foreign territory, in accordance with the laws of each country and with international agreements. 
  

4.
An examination follows on what domestic remedies were available to Mrs. Joseph in Canada in order ascertain whether she should have invoked and exhausted those remedies Canada, prior to the submission of her petition.  After arriving in December 16, 1987, Mrs. Joseph applied for refugee status in March of 1988.  During the pendency of her claim, there existed three sets of immigration procedures under the Immigration Act as amended in Canada.  The first being the Immigration Procedure for regular immigration claims, such as permanent residency and citizenship claims, but not limited to these claims.  The second being the Convention Refugee Procedure for dealing with claims of persons claiming to be Convention Refugees.  The third being a procedure under the Immigration Act of 1989 as amended called the "Refugee Claimants Designated Class Regulations" often referred to as the "Refugee Claimants Backlog Procedure." 
  

5.
It is undisputed by both parties that the "Refugee Claimants Backlog Procedure was established to deal with the large number of claims for refugee status under the "Convention Refugee" procedure, and in order to expedite the processing of such claims.  Claimants were encouraged to apply to have their claims processed under this procedure which it is alleged would result in a simple, swift, and brief procedure.  In opting to have their claims processed under this procedure, it is alleged that claimants in effect gave up their rights to appeal to the Refugee Appeals Division of the Immigration Board.  Instead they could with leave appeal directly to the Federal District Court Trial Division, or with leave to the Appellate Division of the Federal Court. 
  
  
6.
Mrs. Joseph's claim was processed under the expedited process, the "Refugee Claimants Backlog Procedure." She had her initial humanitarian, and compassionate interview on March 27, 1992.  Thus the controlling instruments applicable to her claim for refugee status are the Immigration Act of Canada 1985" as amended in 1989, and the Regulations made thereunder which is titled, the "Refugee Claimants Designated Class Regulations," often referred to as the "Refugee Claimants Backlog Procedure." The relevant sections applicable to the class Mrs. Joseph fell under are Sections 6(2) and Sections 114(1)(d), and 114(2). 
  

7.
Section 6(2) of the Immigration Act 1989 as amended provides that: 
  

Any Convention refugee and any person who is a member of a class designated by the Governor in Council as a class, the admission of members of which would be in accordance with Canada's humanitarian tradition with respect to the displaced and the persecuted, may be granted admission subject to such regulations as maybe established with respect thereto and notwithstanding any other regulations made under this Act." 1976-77,c.52.6. 
  

8. 
The term "Convention Refugee" is defined its definition section under two headings, "Convention," and "Convention Refugee."  "Convention" is defined as meaning, "the United Nations Convention Relating to the Status of Refugees signed at Geneva on July 28, 1951, and includes the Protocol thereto signed at New York City on January 31, 1967;" 
  

"Convention refugee" means, "any person who 
  

a)
by reason of a well-founded fear of persecution for reasons of race, religion, nationality, membership in a particular social group or political opinion, 
  

i)
is outside the country of the person's nationality and is unable or, by reason of that fear, is unwilling to avail himself of that protection of that country, or 
  

ii)
not having a country of nationality, is outside the country of the person's former habitual residence and is unable or, by reason of that fear, is unwilling to return to that country, and 
  

b)
has not ceased to be a Convention refugee by virtue of subsection (2), but does not include any person to whom the Convention does not apply pursuant to section E or F of Article 1 thereof, which sections are set out in the schedule to this Act; 
  

9.
Section 114(1)(d) of the Act provides that: 
  

The Governor in Council may make regulations designating classes of persons for the purposes of Subsection (6)(2). 
  

Article 114(2) provides that: 
  

The Governor in Council may by regulation exempt any person from any regulation made under subsection (1) or otherwise facilitate the admission of any person where the Governor in Council is satisfied that the person should be exempted from the regulation or the person's admission should be facilitated for reasons of public policy or due to the existence of compassionate or humanitarian considerations." 
  

10.
Upon the conclusion of Mrs. Joseph's initial interview on humanitarian and compassionate grounds no grounds were found to warrant granting her "status" to remain in Canada.  Because this was a discretionary review Mrs. Joseph had the right to file an application for leave to seek judicial review of this decision in the Federal Court Trial Division, under Section 18 of the Federal Court Act.  Section 18 of the Act provides that "the Trial Division has exclusive original jurisdiction: 
  

a)
to issue an injunction, writ of certiorari, writ
of prohibition, writ of mandamus or writ of quo warranto, or grant declaratory relief, against any federal board, commission or other tribunal; and 
  

b)
to hear and determine any application or other proceeding for relief in the nature of relief contemplated by paragraph (a), including any proceeding brought against the Attorney General of Canada, to obtain relief against a federal board, commission or other tribunal." R.S.c. 10(2nd Supp.) 
  

11.
Mrs. Joseph could also have sought judicial review of this decision under Section 28 of the Federal Court Act.  She could have done so by filing an application for leave for judicial review in the Federal Court Appellate Division, on the grounds that the principles of natural justice were not complied with.  Section 28 provides that: 
  

Notwithstanding section 18 or the provisions of any other Act, the Court of Appeal has jurisdiction to hear and determine an application to review and set aside a decision or order, other than a decision or order of an administrative nature not required by law to be made on a judicial or quasi-judicial basis, made by or in the course of proceedings before a federal board, commission or other tribunal, on the ground that the board, commission or tribunal: 
  

a)
failed to observe a principle of natural justice or otherwise acted beyond or refused to exercise its jurisdiction; 
  

b)
erred in law in making its decision or order, whether or not the error appears on the face of the record: or 
  

c)
based its decision or order on an erroneous finding of fact that it made in a perverse or capricious manner or without regard for the material before it. 
  

12.
However, she did not seek review of this decision  either under Section 18 or Section 28 of the Federal Court Act.  On October 29, 1992, a "credible basis" hearing was held before an adjudicator, and an Immigration and Refugee Board member.  The factors which must be taken into consideration on which a finding of "credible basis" can be made are set out in Section 46.01 of the Immigration Act.  Section 46.01(6) provides that: 
  

If the adjudicator or the member of the Refugee Division, after considering the evidence adduced at the inquiry or hearing, including evidence regarding 
  

a)
the record with respect to human rights of the country that the claimant left, or outside of which the claimant remains, by reason of fear of persecution, and 
  

b)
disposition under this Act or the regulations of claims to be Convention refugees made by other persons who alleged fear of persecution in that country, 
  

is of the opinion that there is any credible or trustworthy evidence on which the Refugee Division might determine the claimant to be a Convention refugee, the adjudicator or member shall determine that the claimant has a credible basis for the claim." 
  

13.
In Mrs. Joseph's case neither the adjudicator nor the Immigration Board member concluded that she had a "credible basis" for her claim to refugee status.  At this hearing Mrs. Joseph did not have to prove that she was a "Convention Refugee," she only had to establish that she had a "credible basis" for her claim of refugee status.  The Government stated in its reply to the petition that she had the benefit of Counsel at this hearing, the right to receive a copy of the information on which the inquiry was based, the right to present evidence, the right to examine, and cross-examine witnesses, the right to use an interpreter if necessary, and to know the basis on which the removal was issued.   Mrs. Joseph could again have sought judicial review of the Refugee Board's decision, pursuant to Sections 18 and 28 of the Federal Court Act but did not. 
  

14.
Mrs. Joseph received her final humanitarian and compassionate review on December 7, 1992, and it was found that there were no extraordinary grounds warranting a departure from the usual requirements of the Immigration Act.  Given the choice of a "deportation order" or a "departure notice," to leave Canada, she chose a "departure notice" which is a voluntary act of removing herself and children from Canada, and which would not bar her from seeking future admittance to Canada.  A departure notice was then issued requiring that she and her four children leave Canada by December 13, 1992.  The definition section provides that a "removal order" means "an exclusion order or a deportation order. 
  

15.
Mrs. Joseph could again have filed an application for judicial review of this order under Sections 18 and 28 of the Federal Court Act.  Furthermore, under the Immigration Act as amended in 1989, Article 82(1) which provides that: 
  

An application or other proceeding may be commenced under section 18 or 28 of the Federal Court Act with respect to any decision or order made, or any other matter arising, under this Act or the rules or regulations only with leave of a judge of the Federal Court - Trial Division or the Federal Court of Appeal, as the case may be. 
  
 
16.
Therefore, Mrs. Joseph could have sought leave to make an application for judicial review of this final humanitarian and compassionate review, and against the removal order, because the section states that "an application or other proceeding may be commenced under section 18 or 28 of the Federal Court Act with respect to any decision or order made, or any other matter arising, under this Act or the rules or regulations..." 
  

17.
However, a time limit is imposed under Section 82.1(3)of the Act which provides that: 
  

An application under this section for leave to commence a proceeding shall be filed with the appropriate Court within fifteen days after the day on which the applicant is notified of the decision or order or becomes aware of the other matter. 
  

18.
Thus, the application for leave to seek judicial review of the Board's decision has to be filed within fifteen days.  The Act further provides under Section 82.1(6) that: 
  

A judge of the appropriate Court may, for special reasons, allow an extended time for filing an application under this section for leave to commence a proceeding or for commencing the proceeding. 
  

19.
Thus, if the application to seek leave for judicial review was not filed within the 15 days time limit, a later application can be made to the Federal Court to extend the 15 days time limit to seek judicial review if there are special reasons for not filing within this time limit.  Furthermore, the Act provides for a "stay of execution of the removal order when certain conditions are met.  Article 49 provides as follows: 
  

49(1)
Except in the case of a person residing or sojourning in the United States or St. Pierre and Miquelon against whom a removal order is made as a result of a report made pursuant to paragraph 20(1)(a), "the execution of a removal order is stayed." 
  

a)
in any case where the person against whom the order was made has a right of appeal to the Appeal Division, at the request of that person until twenty-four hours have elapsed from the time when the person was informed pursuant to section 36 of the right of appeal; 
  

b)
in any case where the person against whom the order was made has a right to file an application for leave to commence an application or other proceeding under section 18 or 28 of the Federal Court Act in respect of the order, at the request of that person until seventy-two hours have elapsed from the time when the order was pronounced; 
  

c)
in any case where an appeal from the order has been filed with the Appeal Division, until the appeal has been heard and disposed of or has been declared by the Appeal Division to be abandoned. 
  

20.
Therefore, if Mrs. Joseph had exercised her right and filed an application for leave to commence proceedings against the removal order, it would have the effect of staying the execution of the removal order for seventy-two hours from the time when the order was pronounced.  (Article 49(1)(b)).  The Act further provides for, and outlines the right to Counsel in Article 30(3).  It provides that: 
  

 Article 30(3) of the Act provides that: 
  

In such cases as, are prescribed, a person against whom a removal order is made, or to whom a departure notice is issued shall be represented, at the Minister's expense, with respect to any application for leave to commence an application under section 28 of the Federal Court Act in relation to the removal order or departure notice and with respect to the application under that section by a barrister or solicitor who is designated in accordance with the regulations and who is ready and able to proceed, unless the person is represented by a barrister or solicitor who is available to take instructions with respect to such an application 
  

a)
in the case of a person against whom a removal order is made, within twenty-four hours after the making of the order; or 
  

b)
in the case of a person to whom a departure   notice is issued, prior to the date on or before which the person is required to leave Canada. 
  

21.
Thus, Mrs. Joseph had the right to have a Counsel represent her in her application for leave to commence proceedings against the removal order.  This Counsel could have been provided for her by the Minister at his or her own expense, who is defined in the definition section of the Act as meaning, "such member of the Queen's Privy Council for Canada as is designated by the Governor in Council as the Minister for purposes of this Act."  Or, she could have retained her own Counsel who would have to be available within twenty-four hours after the making of the "removal order," or in the case of a "departure notice" prior to the date on or before which she was required to leave Canada. 
  

22.
An examination follows on the other relevant Sections of the Act. 
  

82.2(1) provides that "No appeal lies to the Federal Court of Appeal from a decision of a judge of the Federal Court - Trial Division on an application under section 82.1 for leave to commence an application or other proceeding under section 18 of the Federal Court Act." 
  

82.2.(2) provides that "No appeal lies to the Supreme Court of Canada from a decision of a judge of the Federal Court of Appeal on an application under section 82.1 for leave to commence an application under section 28 of the Federal Court Act." 

82.1(4) provides "Unless a judge of the appropriate Court directs otherwise, an application under the section for leave to commence a proceeding shall be disposed of without personal appearance." 
  

82.1(5) provides "Where leave under this section to commence proceeding is granted, the proceeding shall be commence within fifteen days after the granting of leave." 
  

Article 50(1)(a) provides that: "A removal order shall not be executed where the execution of the order would directly result in a contravention of any other made by any judicial body or officer in Canada." 
  

23.
Therefore, although Mrs. Joseph was not required to personally appear in her application for leave to commence proceedings against the two decisions denying her right the right to remain in Canada on humanitarian and compassionate grounds, and the "no credible basis finding" by the Refugee Board, an application could have been filed on her behalf to the Federal Court Trial, and Appellate Divisions.  However, in interpreting the above sections, if the application was to seek leave to file an application for judicial review, and leave was denied, there would be no right of appeal to the Appellate Division of the Federal Court, nor to the Supreme Court of Canada.  Moreover, if leave had been applied or an application was pending before the Court, the execution of the order would be stayed for 72 hours under Section 49(1)(b) discussed above, or where its execution would contravene the order of a judicial body or officer in Canada. 
  

24.
In addition to the rights and remedies discussed above, Mrs. Joseph has a number of other rights and remedies provided by the Canadian Charter of Rights, which are contained in the Canada Act of 1982, and the Constitution Act of 1982.  A brief examination follows on the relevant rights and freedoms, and the remedies available to a person physically present in Canada under the Charter. 
  

Section 7 provides that: 
  

Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice. 
  

Section 15(1) provides that: 
  

Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical 
disability. 
  

Section 24(1) provides that: 
  

Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances. 
  

25.
In reviewing the documentation submitted to the Commission by the parties, the term "everyone" which is contained in the Charter applies to "everyone physically present in Canada," and is not limited to persons on "permanent resident visas" in Canada, nor is it limited to "Canadian citizens."  Thus from the examination, and discussion above, Mrs. Joseph could have utilized the domestic remedies available to her in Canada by invoking and exhausting them, that is by filing an application to seek leave for judicial review of the three decisions rendered against her, and in particular, if warranted, on the basis of a violation of natural justice principles, or have attacked the constitutionality of the Immigration Act.  Furthermore, the arguments contained in the petition raised by the petitioners with regard to violations of the rights contained in the Canadian Charter of Rights could have been raised by the petitioner before the Courts. 
  

26.
The question to be asked here is whether the domestic remedies examined above would have been adequate and effective to address Mrs. Joseph's claim.  This issue was discussed in the case of Velásquez Rodríguez, by the Inter-American Court of Human Rights, with regard to a state's domestic remedies which must be invoked and exhausted "in accordance with the general principles of international law."  The Court in construing Article 46(1)(a) of the American Convention on Human Rights, page 114, paragraph 63, that "Article 46(1)(a) of the Convention speaks of "generally recognized principles of international law." Those principles refer not only to the formal existence of such remedies, but also to their adequacy and effectiveness, as shown by the exceptions set out in Article 46(2)." 
  

27.
The Court further stated at page, 114, paragraph 64, that "Adequate domestic remedies are those which are suitable to address an infringement of a legal right.  A number of remedies exist in the legal system of every country, but not all are applicable in every circumstance.  If a remedy is not adequate in a specific case, it obviously need not be exhausted.  A norm is meant to have an effect and should not be interpreted in such a way as to negate its effect or lead to a result that is manifestly absurd or unreasonable.  For example, a civil proceeding specifically cited by the governments, such as a presumptive finding of death based on disappearance, the purpose of which is to allow heirs to dispose of the estate of the person presumed deceased or allow the spouse to remarry, is not an adequate remedy for finding a person or for obtaining his liberty." (I/A Court H.R., Judgment of July 29, 1988, Series C:4) 
  

28.
At page 115, paragraph 66, the Court stated that " a remedy must also be effective -- that is, capable of producing the result for which it as designed.  Procedural requirements can make the remedy of habeas corpus ineffective: if it is powerless to compel the authorities; if it presents a danger to those who invoke it; if it is not impartially applied."  The Court went on to state on the same page paragraph 67, that, "on the other hand, contrary to the Commission's argument, the mere fact that a domestic remedy does not produce a result favorable to the petitioner does not in and of itself demonstrate the inexistence or exhaustion of all effective domestic remedies.  For example, the petitioner may not have invoked the appropriate remedy in a timely fashion." 
  
  

29.
Thus, from the examination, and discussion above, domestic remedies were available to Mrs. Joseph in Canada against the initial humanitarian and compassionate interview, the "credible basis" hearing, and the final humanitarian and compassionate review, and the removal order.  These remedies should have been invoked and exhausted by filing an application to seek leave for judicial review of these decisions, under the Immigration Act as amended, on principles of natural justice, by challenging the constitutionality of Act, and for alleged violations the rights and freedoms provided under the Canadian Charter. 
  
  

30.
The petitioners raised a number of arguments related to "family considerations" which are reviewable by the Immigration Review board under the "Convention Refugee Procedure," where the claimants have to demonstrate that they are in fact Convention Refugees, and which imposes a heavier burden.  Mrs. Joseph's claim  was not dealt with under that process.  Her claim was processed under the "Refugee Backlog Procedure," where only "a credible basis" standard is applied, and she did not have to demonstrate that she was in fact a "convention refugee." 
  
  

31.
Based on the facts of this particular case, the examination and discussion above focused on the domestic remedies that were available to Mrs. Joseph under the Immigration Procedure under which her claim was processed and which as discussed above, was the "Refugee Claimants Designated Class Regulations," referred to as the "Refugee Claimants Backlog Procedure."  Having examined the domestic remedies available to Mrs. Joseph under that process, the petitioners have not demonstrated that the domestic remedies available to her in Canada were "inadequate and ineffective," and therefore she should be excused from invoking and exhausting them as provided by Article 37(2) of the Commission's Regulations discussed above.  Thus, for these reasons, and as discussed above the petition is inadmissible, and therefore a decision would not be rendered on the merits of the case. 
  
THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS, 
  

HAVING CONSIDERED the domestic remedies available to Mrs. Joseph under the procedures reviewed above, and BEARING IN MIND the humanitarian aspects of this case, 
  

INVITES the Government of Canada to give favorable consideration to the possibility of permitting Mrs. Joseph to remain in Canada until the completion of the court actions brought in connection with the estate of her late husband, 
  

CONCLUDES that the petition is inadmissible. 
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V.
COMMISSION'S DECISION ON ADMISSIBILITY 
  

A.
Issues Raised as to Admissibility of Petition 
  

33.
The contested issues raised by the parties on admissibility of the petition are the following: 
  

 (a)
Has the Petitioner invoked and exhausted domestic remedies? 
  

 (b)
Does the claim of indigence by the Petitioner excuses it from invoking and exhausting available domestic remedies? 
  

B.
Analysis 
  

34.
The Commission has reviewed, studied, and considered the record, including arguments, and exhibits submitted by the parties in this case in accordance with its Regulations.  It has determined that this petition "is not pending settlement in another procedure under an international governmental organization of which the State concerned is a member, and it does not essentially duplicate a pending petition or already examined and settled by the Commission or by another international governmental organization of which the state concerned is a member."
[6] The Commission now examines below whether the Petitioner has invoked and exhausted domestic remedies pursuant to Article 37 of the Commission's Regulations, and, or is excused from so doing because of a claim of indigence. 
  


(a)
Have Domestic Remedies been Invoked and Exhausted 
  

35.
Article 37 of the Commission's Regulations provides: 

  1.
For a petition to be admitted by the Commission, the remedies under domestic jurisdiction must have been invoked and exhausted in accordance with the general principles of international law. 
  

  2.
The provisions of the preceding paragraph shall not be applicable when: 
  


a.
the domestic legislation of the State concerned does not afford due process of law for protection of the right or rights that have allegedly been violated; 
  


b.
the party alleging violation of his rights has been denied access to the remedies under domestic law or has been prevented from exhausting them; 
  


c.
there has been unwarranted delay in rendering a final judgment under the aforementioned remedies. 
  

  3.
When the petitioner contends that he is unable to prove exhaustion as indicated in this Article, it shall be up to the government against which this petition has been lodged to demonstrate to the Commission that the remedies under domestic law have not previously been exhausted, unless it is clearly evident from the background information contained in the petition. 
  

36.
Upon reviewing the record, the Commission notes that the Petitioner has alleged that a valid Default Judgment was obtained on behalf of the Cherokee Nation west of the Mississippi river on September 11, 1991, in the State Court of Oklahoma, against the United States who failed to appear at the hearing.  The Petitioner also alleged that the United States was properly served in accordance with the State laws.  Petitioner submitted several exhibits to the Commission, including a copy of a Court Order dated August 21, 1991, signed by the District Judge of the District Court of Creek County, in the State of Oklahoma, entitled "Order-Setting Hearing Date on Application For Preliminary (Temporary) Restraining Order-Directing Clerk To Issue Notice." The Order stated that "the verified petition and motions were set down for hearing at the Courthouse at Sapulpa, Oklahoma, Creek County, State of Oklahoma, in accordance with this order, on September 11, 1991, at 9.30 a.m., and the Clerk shall also mail or cause to be mailed to the Defendant a Certified copy of this order by United States Mail (registered or certified) with return receipt requested.  Address to be supplied by Plaintiff." 
  

37.
The Court Order stated that "Copies of this Order to be sent to Mr. James Fisk, Attorney, and the Commissioner of Indian Affairs." The record before the Commission also included a document entitled "Certificate of Service," dated September 3rd, 1991, which stated the following: "I, Pat Hobbs, Court Clerk of Creek County, Oklahoma, certify that a true, correct and exact copy of the foregoing Order Setting Hearing was by me duly enclosed in an envelope addressed to the above named defendant__, with postage thereon prepaid, and the same mailed to said defendant__, or service agent of said defendant__, by certified mail with a request for a return receipt from addressee only on the 21 day of August, 1991, (and that attached hereto is the certified mail receipt) and the return receipt card with the date of receipt of said return card by the Court Clerk endorsed hereon." The exhibit was signed by the Deputy.  The exhibit also had attached to it a copy of a document entitled "Attached Return Receipt Card Received This 3rd day of Sept. 1991."  The Article No. is P778-588-964. In the Address section of the Return Receipt, stated that "Article Addressed to David Matheson, Department of Interior, Washington, D.C., 20240," and was delivered on 8/27/91. 
  

38.
The record before the Commission reflects that the United States appeared before the Oklahoma Court and had the Default Judgment set aside on May 11, 1992, and a "Motion To Reconsider" the Court's decision was filed by the plaintiff before the Court on April 9, 1992, in which it was argued that the Court should apply the 30 day Rule, and that the United States had made a "general appearance" before the court when it appeared, which waved and cured any jurisdictional defects, and that failure to apply the 30 day rule was a denial of due process.  The Court did not reinstate its Default Judgment of September 1991. 
  

39.
The Commission also notes the United States's argument which has merit, that the Petitioner has not invoked and exhausted the available domestic remedies in the United States, that these remedies were still available to the Petitioner, and therefore, the Commission should find the petition inadmissible pursuant to Article 37 of the Commission's Regulations.  In the case of Velásquez Rodriguez, the Inter-American Court of Human Rights, in construing the exceptions to the exhaustion of domestic remedies as provided by Article 46 of the American Convention, stated that: "the State claiming non-exhaustion has an obligation to prove that domestic remedies remain to be exhausted and that they are effective."
[7] 
  

40.
In the Inter-American Court's later decision, it stated that: "The Court now affirms that if a State which alleges non-exhaustion proves the existence of specific domestic remedies that should have been utilized, the opposing party has the burden of showing that those remedies were exhausted or that the case comes within the exceptions of Article 46(2).  It must not be rashly presumed that a State party to the Convention has failed to comply with its obligation to provide effective domestic remedies."
[8] The Inter-American Court of Human Rights further stated that: "The rule of prior exhaustion of domestic remedies allows the state to resolve the problem under its internal law before being confronted with an international proceeding.  This is particularly true in the international jurisdiction of human rights, because the latter reinforces or complements the domestic jurisdiction."
[9]  
  

41.
The Commission finds that Article 37 of its Regulations is the controlling instrument in deciding the issue of admissibility and its provisions are applicable.  The Petitioner has not met its burden of sufficiently demonstrating that the Courts of the United States do not afford due process of law for protection of its rights.  There are still available, domestic remedies in the United States to be invoked and exhausted.  The decision of a single judge granting a Default Judgment on a procedural issue in the Petitioner's favor, and who later vacated the Default Judgment at the request of the United States based on legal rules, does not in itself negate the fact that these remedies are still available to be pursued and exhausted.  The Petitioner has not demonstrated that he has been denied access to the remedies under domestic law, or he has been prevented by the United States from exhausting them.  Furthermore, he has not demonstrated that there has been unwarranted delay in rendering a final judgment under the domestic remedies.  According to the record before the Commission, the United States courts have not rendered a final decision on the merits, and the United States has argued that the Petitioner still has this option. 
  

42.
The Commission notes that the Petitioner has also argued that it was unable to pursue, and exhaust the available domestic remedies because it is indigent.  Furthermore, it has pursued this claim for the past five years, its legal and financial resources are depleted, and have expended $50,000 in pursuing the said claim, and in the interim the Government has filed several dilatory pleadings in the Creek County Court in Oklahoma in pursuing its tactics.  
  

43.
The question therefore, is, should the Petitioner be excused from invoking and exhausting the available domestic remedies because of indigence.  The Inter-American Court of Human Rights considered the question of "indigence" in an Advisory Opinion requested by the Commission.
[10]  The Court construed Article 46 of the American Convention which applies to States Parties, which is similar to Article 37 of the Commission's Regulations.  The Court stated that: 
  

The Commission states that it has received certain petitions in which the victim alleges that he has not been able to comply with the requirement of the exhaustion of remedies set forth in the domestic legislation because he cannot afford legal representation or, in some cases, the obligatory filing fees.  Upon applying the foregoing analysis to the examples set forth by the Commission, it must be concluded that if legal services are required either as a matter of law or fact in order for a right guaranteed by the Convention to be recognized and a person is unable to obtain such services because of his indigence, that person would be exempted from the requirement to exhaust domestic remedies.  The same would be true of cases requiring the payment of a filing fee.  That is to say, if it is impossible for an indigent to deposit such a fee, he cannot be required to exhaust domestic remedies unless the state provides some alternative mechanism.  
  

44.
The Court finally concluded by stating that "Once a State Party has shown the existence of domestic remedies for the enforcement of a particular right guaranteed by the Convention, the burden of proof shifts to the complainant, who must then demonstrate that the exceptions provided for in Article 46(2) are applicable, whether as a result of indigence ...."
[11] 
  

45.
The Commission notes that the Petitioner has alleged that it is indigent and has expended $50,000 in pursuing the claim on behalf of the Cherokee Nation, however, the record before the Commission is insufficient to establish that "indigence" prevented the Petitioner from invoking and exhausting domestic remedies in the United States Courts pursuant to Article 37 of the Commission's Regulations.  Allegations of indigence are insufficient without other evidence produced by the Petitioner to prove that he was prevented from invoking and exhausting the domestic remedies of the United States. 
  

46.
Conclusion:  The Commission concludes that this petition is inadmissible for failure to invoke and exhaust domestic remedies in the United States. 
  
BASED ON THE FOREGOING REASONS, THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS CONCLUDES THAT: 
  

47.
This petition is inadmissible pursuant to Article 37 of the Commission's 

Regulations. 
  

48.
This case be closed. 
  

49.
This Report will be transmitted to the parties. 
  

50.
This Report will be published in the Commission's Annual Report to the General Assembly. 
  



(*)  Commissioners Dean Claudio Grossman and Prof. Robert Goldman took no part in the proceedings, in accordance to Article 19.2 of the Commission's Regulations.  Dean Grossman is a U.S. resident, and Professor Goldman is a U.S. national.
    
[1]238 P.424. 
    
[2]48 S.Ct. 264. 
    
[3]The United States Government added the following footnote in its reply:  "In his complaint, petitioner purports to represent the entire Cherokee Nation.  Pursuant to federal law, any one who seeks to represent the Cherokee Nation in legal or financial matters must have such agreement committed to a written contract that bears the approval of the Secretary of the Interior and the Commissioner of Indian Affairs.  See 25 U.S.C. Section 81; 25 C.F.R. Section 89.30.  According to the Department of the Interior, there is no such contract.  Petitioner is therefore presumed to act alone and all references herein are to Petitioner in his capacity as an individual." 
    
[4](86 Stat. 1498). 
    
[5]Id. at 172, et seq., 1958 volume published by the Government Printing Office, and compiled by James Bennet, solicitor. 
  

Report Nº 24/00 
CASE 12.067
MICHAEL EDWARDS
THE BAHAMAS
March 7, 2000  
IV.
ANALYSIS ON ADMISSIBILITY  
A.                Commission’s competence  
22.
In their petition, the petitioners allege violations of Articles I, II, XVIII,  and XXVI of the Declaration. Article 26 of the Commission's Regulations provides that “[a]ny person or group of persons, or any non-governmental entity legally recognized in one or more member states of the Organization, may submit petitions to the Commission, in accordance with these Regulations, on one’s own behalf or on behalf of third persons, with regard to alleged violations of a human right recognized, as the case may be, in the American Convention on Human Rights or in the American Declaration of the Rights and Duties of Man.” The petition in this case was lodged by the petitioners, Solicitors from London, United Kingdom, on behalf of Mr. Edwards’ who is a national of the State of The Bahamas.  

23.
The Declaration became the source of legal norms for application by the Commission
[5] upon The Bahamas becoming a member State of the Organization of American States in 1982. In addition, the Commission has authority under the Charter of the Organization of American States, Article 20 of the Commission's Statute,
[6] and the Commission's Regulations to entertain the alleged violations of the Declaration raised by the petitioners against the State, which relate to acts or omissions that transpired after the State joined the Organization of American States. Consequently, the Commission has ratione temporis, ratione materiae, and ratione personae jurisdiction to consider the violations of the Declaration alleged in this case. Therefore, the Commission declares that it is competent to address the petitioners' claims relating to violations of the Declaration.   
B.
Other grounds of admissibility   
a.                  Exhaustion of domestic remedies  
24.
The petitioners argue that Mr. Edwards exhausted domestic remedies in The Bahamas on October 29, 1998, when the Privy Council dismissed his petition seeking Special Leave to Appeal his convictions and sentence. In its reply which was received by the Commission on December 11, 1998, the State did not contest the admissibility of the petition, and only addressed the substantive issues relating to the merits of the petition.
[7]  However, the State maintained that Mr. Edwards’ “application for special leave to appeal the applicant’s conviction to the Privy Council was heard and dismissed according to our records on the 30th October, 1998, as opposed to the 29th October.  The other relevant dates referred to in the history are agreed.  The Government does not take issue with the Background or the Defence Case as stated in paragraph 2 of the petition.”   
25.
Article 37(1) of the Commission’s Regulations provides that: “For a petition to be admitted by the Commission, the remedies under domestic jurisdiction must have been invoked and exhausted in accordance with the general principles of international law.” The Commission concludes that Mr. Edwards exhausted the domestic remedies of The Bahamas between October 29 and October 30, 1998, and therefore the  petition is admissible under Article 37(1) of the Commission's Regulations. 
[8]  
b.
Timeliness of petition  
26.
As concluded above, Mr. Edwards’ petition was dismissed by the Privy Council between October 29 and October 30, 1998.  Mr. Edwards’ petition was presented to the Commission on November 5, 1998. Therefore, the Commission concludes that Mr. Edwards’ petition was filed within six months of the final decision in his case, and finds that the petition is admissible pursuant to Article 38 of its Regulations. 
c.
Duplication of procedures              
27.
The petitioners state in their petition that the claims raised in their petition on behalf of Mr. Edwards have not been submitted for examination under any other procedure of international investigation or settlement. The record before the Commission does not indicate that the subject of the petitioners' claims is pending in another international procedure, or duplicates a petition pending or already examined by the Commission or another international organization. The State has not provided any observations on the issue of duplication of procedures. The Commission therefore finds that the petition is not inadmissible under Article 39(1) of its Regulations.
[9]   
d.                 Colorable claim  
28.
The petitioners have alleged that the State has violated the victims' rights under Articles I, II, XVIII, and XXVI of the Declaration. In addition, the petitioners have provided factual allegations that if proven would  tend to establish that the alleged violations may be well-founded. The Commission therefore concludes, without prejudging the merits of the case, that the petitioners' petition is not barred from consideration under Article 41(c) of its Regulations.
[10]   
29.
In accordance with the foregoing analysis, and without prejudging the merits of this petition, the Commission decides to declare admissible the alleged violations of the Declaration presented on behalf of Mr. Edwards.  
THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,  
DECIDES TO:  
1.
Declare that the petition is admissible with respect to the claimed violations of Articles I, II, XVIII, and XXVI of the American Declaration.  
2.
Transmit this report to the State of The Bahamas and to the petitioners.  
3.
Place itself at the disposal of the parties concerned with a view to reaching a friendly settlement of the matter.  
4.
Maintain in effect the precautionary measures issued on December 10, 1998.  
5.
To make public this report and to publish it in its Annual Report to the General Assembly.  
Done and signed in the city of Washington, D.C., on the 7th day of the month of  March, 2000 (Signed): Hélio Bicudo, Chairman;  Claudio Grossman, First Vice-Chairman; Juan Méndez, Second Vice-Chairman; Commissioners Marta Altolaguirre, Robert K. Goldman, Peter Laurie, and Julio Prado Vallejo.  


[1] The Government’s response on the merits will be addressed in the merits phase of the petition. 

[2] U.N.H.R.C., Champagnie, Palmer & Chisolm v. Jamaica, Communication No. 445/1991. 

[3] Article 5(2) of the United Nations Optional Protocol provides: “The Committee shall not consider any communication from an individual unless it has ascertained that: (b) The individual has exhausted all available domestic remedies.  This shall not be the rule where the application of the remedies is unreasonably prolonged." 

[4] The State’s arguments on the substantive issues will be included in the merits’ phase of the petition. 
 

NEIRA ALEGRIA ET AL. CASE

PRELIMINARY OBJECTIONS

JUDGMENT OF DECEMBER 11, 1991

IV

25.
The Court will now examine the preliminary objections interposed by the Government.

26.
In its first objection, the Government contends that, pursuant to Article 46, paragraph 1 (b) of the American Convention, one of the requirements for admissibility of a petition by the Commission is that it be lodged within a period of six months from the date on which the party alleging violation of his rights was notified of the final judgment of the domestic courts.  If this requirement were not met, the Commission would lack jurisdiction to pursue the case.

27.
In the instant case, the petition was filed with the Inter-American Commission on September 1, 1987, according to the Peruvian Government, and on August 31 of that year, according to the Commission’s memorial.  This one-day discrepancy in the assertions of each of the parties is legally irrelevant to the resolution of the instant case.  The Court does not deem it necessary, therefore, to address this issue.

28.
The Government contends in its preliminary objections and reiterated at the hearing of December 6, 1991, that the domestic remedies interposed by the petitioners were exhausted when they received notice of the judgment of the Court of Constitutional Guarantees through its publication in the Official Gazette, that is, on January 14, 1987.  The Government adds that under Article 46 of Law N° 23385, which governs the activities of that tribunal, a judgment rendered by it has the effect of exhausting domestic remedies.

The foregoing assertion by the Peruvian Government is not consistent with its prior statement to the Commission, contained in its note of September 29, 1989 (supra 18).

29.
It follows from the above that on September 29, 1989, Peru contended that domestic remedies had not been exhausted, but that a year later, on September 24, 1990, it asserted the contrary to the Commission, as it now does to the Court.  International practice indicates that when a party in a case adopts a position that is either beneficial to it or detrimental to the other party, the principle of estoppel prevents it from subsequently assuming the contrary position.  Here the rule of non concedit venire contra factum proprium applies.

It could be argued in this case that the proceedings before the Special Military Tribunal do not amount to a real remedy or that that tribunal cannot be deemed to be a court of law.  Here neither of these assertions would be relevant.  What is important, however, is that as far as concerns the exhaustion of domestic remedies the Government has made two contradictory statements about its domestic law.  Regardless of the veracity of either of these statements, that contradiction affects the procedural situation of the other party.

30.
This contradiction has a direct bearing on the inadmissibility of petitions lodged after the “period of six months from the date on which the party alleging violation of his rights was notified of the final judgment”  (Art. 46(1)(b) of the Convention) with regard to the exhaustion of domestic remedies.

In fact, since that period depends on the exhaustion of domestic remedies, it is for the Government to demonstrate to the Commission that the period has indeed expired.  Here, again, the Court’s earlier decision regarding the waiver of non-exhaustion of domestic remedies is relevant:

Generally recognized principles of international law indicate, first, that this is a rule that may be waived, either expressly or by implication, by the State having the right to invoke it, as this Court has already recognized (see Viviana Gallardo et al., Judgment of November 13, 1981, No. G 101/81.  Series A, para. 26).  Second, the objection asserting the non-exhaustion of domestic remedies, to be timely, must be made at an early stage of the proceedings by the State entitled to make it, lest a waiver of the requirement be presumed.  Third, the State claiming non-exhaustion has an obligation to prove that domestic remedies remain to be exhausted and that they are effective. (Velásquez Rodríguez Case, Preliminary Objections, Judgment of June 26, 1987.  Series C No. 1, para. 88; Fairén Garbi and Solís Corrales Case, Preliminary Objections, Judgment of June 26, 1987.  Series C No. 2, para. 87; and, Godínez Cruz Case, Preliminary Objections, Judgment of June 26, 1987.  Series C No. 3, para. 90.)
31.
For the above reasons, Peru cannot validly interpose in these proceedings the objection of lack of jurisdiction based on Article 46, paragraph (1)(b) of the Convention.

32.
The Government has interposed another preliminary objection based on the fact that the Commission submitted the case to the Court after the expiration of the term specified in Article 51, paragraph (1), of the American Convention.  Under that provision, the Commission has a period of three months from the date of the transmittal of the report to the Government concerned in which to submit a case.  After that period, the Commission no longer has the power to do so.

In the instant case, Report Nº.43/90 was transmitted to Peru on June 11, 1990.  The case was referred to the Court on October 10 of that same year.  Peru contends that since the three month period which commenced on June 11 had elapsed, the Commission no longer had the right to submit the case.

33.
There exists no disagreement between the parties as to the dates mentioned above.  Since Report Nº 43/90 was transmitted to the Government of Peru on June 11, 1990, the Commission should have submitted the matter to the Court within the period of three months following that date.

On August 14, 1990, before that period had expired, Peru requested a 30 day extension from the Commission (supra 21).  By note of August 20, 1990, the latter granted the requested extension as of September 11, 1990.

34.
It follows that the original period of three months was extended by the Commission at the request of Peru.  In accordance with elementary principles of good faith that govern all international relations, Peru cannot invoke the expiration of a time-limit that was extended at its own behest.  Therefore, the Commission’s submission of the case cannot be deemed to have been untimely; on the contrary, the matter was submitted within the period granted to the Government at its own request (See Velásquez Rodríguez Case, Preliminary Objections, supra 30, para. 72; Fairén Garbi and Solís Corrales Case, Preliminary Objections, supra 30, para. 72; and, Godínez Cruz Case, Preliminary Objections, supra 30, para. 75).

35.
Peru cannot now also assert, as it did at the hearing, that the Commission lacked jurisdiction to grant the extension of the three month period which the Government itself had requested, since principles of good faith dictate that one may not request something of another and then challenge the grantor’s powers once the request has been complied with.

V

Now, therefore,

THE COURT,
by four votes to one,

rejects the objections interposed by the Government of Peru.

Jorge E. Orihuela-Iberico, ad hoc Judge, dissenting.

GANGARAM PANDAY CASE

PRELIMINARY OBJECTIONS

JUDGMENT OF DECEMBER 4, 1991

28.
The Government presented the following preliminary objections:

a.
“Abuse of the Rights conferred by the Convention” on the Commission,

b.
non-exhaustion of domestic remedies, and,

c.
non-compliance of the provisions contained in Articles 47 to 51 of  the Convention.

29.
In the first preliminary objection, the Government is of the opinion that the Commission incurred an “abuse of the rights” by: (1) appropiating for itself the right to find a State responsible for violations of human rights;  (2) breaking the “confidentiality rule;”  (3) the manner it determined the evidence before the Court;  and  (4) “a result of the abuses committed and lack of proof” because the Commission incurred an “abuse of right of petition” in filing the case with the Court.

30.
 Without deciding whether or not there exists a preliminary objection such as the one that the Government describes as an “abuse of right,” the Court will now examine the Government’s contentions.

31.
With regard to the first point raised, the Court considers that Article 50 of the Convention is clear when it provides that “[i]f a settlement is not reached, the Commission shall, within the time limit established by its Statute, draw up a report setting forth the facts and stating its conclusions [. . .]”  When the Commission does what this provision provides, as it did in drawing up its Report N° 04/90 of May 15, 1990, it is fulfilling its obligations under the Convention.

32.
Secondly, the Government deemed that the Commission had broken the confidentiality rule established in Articles 46(3) of the Rules of Procedures of the Court and 74 of the Regulations of the Commission by having “made public certain facts relating to the case and, furthermore, by having issued prior value judgments in a case still under consideration [. . .] seeking, Mala Fide, a double sanction not contemplated by the Convention.”  The Government appears to be referring to the information on this case that was included in the Commission’s Annual Report for 1990-1991.  The Commission denied having applied a double sanction, arguing that in the relevant part of its Annual Report to the General Assembly, it merely made a reference to the case  and that the reports described in Articles 50 and 51 of the Convention were not published.

33.
The Court notes that the aforementioned Annual Report of the Commission refers to the case but does not reproduce the report drawn up under Article 50 and that the case had already been filed with the Court when the Annual Report was published.  Consequently,  it cannot be contended that there existed a violation by the Commission of Article 74 of its Regulations, let alone a violation of Article 46(3) of the Rules of the Court, which refers to a very different situation.

34.
The Government alleged “abuse of rights by the manner it determined the evidence before the Court,” and averred that “although the Commission did not expressly say so, in the instant case it resorted to an irregular presumption of certain facts under Article 42 of its Regulations, despite the fact that a different conclusion would be reached on the basis of the evidence provided by Suriname to the Commission.”  The Commission, on its part, asserted that its conclusions are based on the investigation carried out and on the evidence obtained, and that the presumption provided for in Article 42 of its Regulations, according to which “[t]he facts reported in the petition [. . .] shall be presumed to be true [. . .] if [. . .] the government has not provided the pertinent information,” was not applied.

35.
The Court found no evidence in the record showing that the Commission had resorted to the presumption referred to in Article 42 of its Regulations.

36.
Both in the written proceedings and at the hearing, the Government failed to substantiate its claim that the Commission committed an “abuse of the right of petition” by filing an application with the Court.  Consequently, basing itself on the provisions of Article 27(2) of its Rules, under which “[t]he preliminary objection shall set out the facts and the law on which the objection is based,” the Court will not deal with this objection.

37.
The Court will now examine the objection of non-exhaustion of domestic remedies to which Article 46(1)(a) of the Convention refers.  That article provides that:

Article 46

1. Admission by the Commission of a petition or communication lodged in accordance with Articles 44 or 45 shall be subject to the following requirements:


a. that the remedies under domestic law have been pursued and exhausted in accordance with generally recognized principles of international law;


[. . .]

38.
This requirement 

allows the State to resolve the problem under its internal law before being confronted with an international proceeding.  This is particularly true in the international jurisdiction of human rights, because the latter reinforces or complements the domestic jurisdiction  (American Convention, Preamble). (Velásquez Rodríguez Case, Judgment of July 29, 1988. Series C No. 4, para. 61;  Godínez Cruz Case, Judgment of January 20, 1989.  Series C No. 5, para. 64; Fairén Garbi and Solís Corrales Case, Judgment of March 15, 1989.  Series C No. 6, para. 85.)
The Court has stated that:

Generally recognized principles of international law indicate, first, that this is a rule that may be waived, either expressly or by implication, by the State having the right to invoke it, as this Court has already recognized (see Viviana Gallardo et al., Judgment of November 13, 1981, No. G 101/81.  Series A, para. 26).  Second, the objection asserting the non-exhaustion of domestic remedies, to be timely, must be made at an early stage of the proceedings by the State entitled to make it, lest a waiver of the requirement be presumed.  Third, the State claiming non-exhaustion has an obligation to prove that domestic remedies remain to be exhausted and that they are effective. (Velásquez Rodríguez Case, Preliminary Objections, supra 18, para. 88;  Fairén Garbi and Solís Corrales Case, Preliminary Objections, supra 18, para. 87; Godínez Cruz Case, Preliminary Objections, supra 18, para. 90.  See also In the Matter of Viviana Gallardo et al., No. G 101/81.  Series A.)
[T]he rule of prior exhaustion is a prerequisite established in favor of the State, which may waive its right, even tacitly, and this occurs, inter alia, when it is not timely invoked. (Fairén Garbi and Solís Corrales Case, ibid., para. 109.)
39.
The Court notes that the Government did not interpose the objection of non-exhaustion of domestic remedies before the Commission, a fact that was expressly confirmed by the Agent during the public hearing of December 2, 1991.  This constitutes a tacit waiver of the objection.  The Government also failed to indicate in a timely fashion the domestic remedies that, in its opinion, should have been exhausted or how they would be effective.

40.
Consequently, the Court considers  that  the Government  is untimely  when  it now   seeks  to invoke  the objection of  non-exhaustion of  domestic remedies that it should have interposed before the Commission but did not.

41.
Finally, the Government’s third preliminary objection, which asserts that the Commission did not fully comply with the provisions of Article 47 to 51 of the Convention, was not substantiated by the Government either in its communication or at the public hearing.  Based on Article 27(2) of its Rules (supra 36), the Court will not deal with this objection.

VI
42.
The Court will address the written and oral requests of the parties regarding costs relating to this stage of the proceedings when it deals with the merits of the instant case.

Now, therefore,

THE COURT,

unanimously,

1.
Rejects the preliminary objections interposed by the Government of Suriname.

unanimously,

2.
Decides to proceed with the consideration of the instant case.

unanimously,

3.
Postpones its decision on the costs until such time as it renders judgment on the merits.

Judge Cançado Trindade informed the Court of the contents of his concurring opinion, which will be attached to this judgment.

REPORT Nº 51/00
CASE 11.193
GARY T. GRAHAM, now known as SHAKA SANKOFA
UNITED STATES (()
June 15, 2000
B.
ADMISSIBILITY OF PETITION  
1.
Duplication of Procedures  
53.
There is no information on the record indicating that the subject of this petition is pending settlement in another procedure under an international governmental organization of which the State is a member, or that the case essentially duplicates a petition pending or already examined and settled by the Commission or other international governmental organization of which the State is a member, as provided for under Article 39 of the Commission's Regulations.
[14]  The State has not contested the issue of duplication of procedures.  The Commission therefore finds no bar to the admissibility of the petition under Article 39 of the Commission's Regulations.  
2.
Exhaustion of Domestic Remedies  
54.
Article 37(1) of the Commission's Regulations specifies that, in order for a case to be admitted, “remedies under domestic jurisdiction must have been invoked and exhausted in accordance with the general principles of international law.”  When domestic remedies are unavailable as a matter of fact or law, however, the requirement that they be exhausted may be excused. Article 37(2) of the Commission's Regulations specifies that this exception applies if the domestic legislation of the state concerned does not afford due process of law for protection of the right allegedly violated, if the party alleging the violation has been denied access to domestic remedies or prevented from exhausting them, or if there has been an unwarranted delay in reaching a final judgment under the domestic remedies.  

55.
In addition, the Inter-American Court of Human has observed that domestic remedies, in order to accord with generally recognized principles of international law, must be both adequate, in the sense that they must be suitable to address an infringement of a legal right, and effective, in that they must be capable of producing the result for which they were designed.
[15]  
56.
Further, when a petitioner alleges that he or she is unable to prove exhaustion, Article 37(3) of the Commission’s Regulations provides that the burden then shifts to the State to demonstrate that the remedies under domestic law have not previously been exhausted. 

  

57.
In the present case, Mr. Sankofa has pursued numerous domestic avenues of redress since his conviction and sentencing to death in October 1981.  The various proceedings are described in the observations of the Petitioners and of the State, as set out in Part III of this Report, as well as in the February 25, 1999 decision of the U.S. Court of Appeals for the Fifth Circuit on Mr. Sankofa's fourth federal habeas corpus application,
[16] and include the following: 

  

a.
Following his conviction and sentencing in October 1981, Mr. Sankofa appealed his capital conviction and death sentence, which were affirmed by the Texas Court of Criminal Appeals in 1984.  Mr. Sankofa did not seek certiorari from the U.S. Supreme Court in respect of the appeal court's decision; 

  

b.
Mr. Sankofa brought three applications for writs of habeas corpus in the state courts in Texas. 

  

In the first state habeas application, Mr. Sankofa raised three principal issues: ineffective assistance of counsel, in part for failure to call alibi witnesses; Mr. Sankofa's mental competence to be executed; and the constitutionality of the capital punishment scheme in Texas for various reasons, including the ability of juries to consider youth as a mitigating factor in sentencing.  After holding an evidentiary hearing, the state habeas trial court concluded that Mr. Sankofa had received effective assistance of counsel and recommended that the Texas Court of Criminal Appeals deny habeas relief, which the Court of Criminal 

  

Appeals did on February 19, 1988. 

  

In the second state habeas corpus application, Mr. Sankofa argued that he was innocent and that he had been represented by ineffective counsel, and supported his ineffectiveness claim by several new affidavits.  These included affidavits from eyewitnesses who disputed the identification evidence given by witness Bernadine Skillern at trial, and an affidavit from an investigator retained by Mr. Sankofa's trial counsel indicating that he and counsel assumed Mr. Sankofa was guilty and therefore gave his case relatively little attention.  Without conducting an evidentiary hearing, the state habeas trial court found, inter alia, that the new affidavits were not credible, and recommended that the Texas Court of Criminal Appeals deny habeas relief, which that Court did in April 1993.  The U.S. Supreme Court subsequently denied certiorari. 

  

In his third state habeas application, filed in April 1998, Mr. Sankofa presented the evidence that he had presented in his previous state and federal habeas applications, together with three new affidavits, and raised, inter alia, the same issues that he had raised in his third federal habeas application, namely ineffective assistance of counsel and innocence.  In November 1998, the Court of Criminal Appeals dismissed his application as an abuse of process under the new 1995 Texas habeas law. 

  

c.
Mr. Sankofa brought four applications for habeas corpus relief in the federal courts.  In the first application, Mr. Sankofa raised the same grounds as in his first state habeas application.  The district court adopted the state court's findings without an evidentiary hearing and denied the writ.  The U.S. Court of Appeals for the Fifth Circuit subsequently affirmed this determination on appeal, but the U.S. Supreme Court subsequently reversed this finding and remanded the case to reconsider the issue of whether the Texas capital sentencing scheme adequately considered youth as a mitigating factor in sentencing in light of prevailing jurisprudence.  Upon reconsideration, the Fifth Circuit Court of Appeals ultimately found en banc that the Texas capital sentencing scheme allowed adequate consideration of Mr. Sankofa's mitigating evidence, particularly his youth, and affirmed the denial of habeas relief.  The U.S. Supreme Court affirmed. 

  

Mr. Sankofa's second federal habeas corpus application was filed immediately after the decision of the Texas Court of Criminal Appeals on his second state habeas application, but was withdrawn voluntarily after the Governor of Texas granted a 30-day reprieve in connection with Mr. Sankofa's executive clemency proceedings. 

  

In Mr. Sankofa's third federal habeas application, filed in July 1993, he again claimed ineffective assistance of counsel and innocence, and relied upon evidence that was not presented to the state courts, including: the affidavits of two eyewitnesses who were never contacted by Mr. Sankofa's trial lawyers; an affidavit corroborating one of the alibi witnesses' affidavits that had previously been determined by the state court not to be credible; reports by two psychologists who had reviewed the statements and affidavits of witnesses and concluded that Bernadine Skillern's identification of Mr. Sankofa was unreliable; and a Houston Police Department Firearms Report of May 1981 which indicated that the firearm confiscated from Mr. Sankofa on his arrest was not the firearm used to shoot Bobby Lambert.  The state of Texas waived the issue of exhaustion before state courts in relation to this new evidence, and the district court held without an evidentiary hearing that the new evidence did not meet the "actual innocence" threshold established in the U.S. Supreme Court's case in Herrera v. Collins 113 S. Ct. 853 (1993) and adopted the state court's finding that Mr. Sankofa did not have ineffective assistance of trial counsel. On appeal, the U.S. Court of Appeals for the Fifth Circuit declined to accept the waiver by the state of Texas of exhaustion and remanded the case to the district court, and the district court subsequently dismissed Mr. Sankofa's third federal habeas application for failure to exhaust state remedies. 

  

Finally, in his fourth federal habeas application, filed in December 1998, Mr. Sankofa raised the same issues that he had raised in his third federal habeas application.  The district court dismissed for lack of jurisdiction pursuant to the AEPDA, pursuant to which Mr. Sankofa was required to obtain permission from the Fifth Circuit to file a "successive" habeas application. In January 1999, Mr. Sankofa filed a motion for a stay of execution, a notice of appeal from the dismissal of his fourth habeas application and a request for recall of his 1996 habeas case.  On January 8, 1999, the Fifth Circuit granted a stay of execution.  However, in February 1999, the Fifth Circuit denied Mr. Sankofa permission to file a successive federal habeas application in the district court under the AEDPA, and held that the AEDPA applied to Mr. Sankofa because, inter alia, his re-filed post-exhaustion application before the Court was not a "continuation" of his third federal habeas application because the third application had been dismissed in 1996 without prejudice for lack of exhaustion.  In March 1999, Mr. Sankofa's counsel filed a petition for a rehearing en banc in the Fifth Circuit, which was subsequently denied.  In October 1999, Mr. Sankofa submitted a petition for a writ of certiorari to the U.S. Supreme Court, which was subsequently denied on May 1, 2000. 

  

d.
Mr. Sankofa also brought two applications for executive clemency, and a related civil law suit. Mr. Sankofa sought executive clemency before the Texas Board of Pardons and Paroles on April 26, 1993 and May 25, 1993, which the Board denied on both occasions.  Subsequently, Mr. Sankofa brought a civil claim against the Board seeking an evidentiary hearing before that body on his innocence-based clemency request.  In August 1993, a state district court issued a temporary injunction requiring the Board to hold a hearing on Mr. Sankofa's innocence claim.  The Board appealed, and ultimately the matter came back before the state district court, which held, contrary to its earlier decision, that Mr. Sankofa was not entitled to a clemency hearing before the Board on his actual innocence claim.  The Texas Court of Appeals affirmed this decision in January 1996, holding that Mr. Sankofa's prior state habeas review satisfied his right to a hearing for his claim of actual innocence. 

  

58.
From the foregoing procedural history, it appears that there are certain aspects of Mr. Sankofa's claims of due process violations currently before this Commission that have been addressed substantively before a domestic court of the State, and others that have not. In particular, in Mr. Sankofa's first and second state habeas applications, the state habeas trial courts considered certain of the evidence relating to Mr. Sankofa's claims of ineffective assistance of counsel, including the affidavits of several eyewitnesses who contested Bernadine Skillern's identification of Mr. Sankofa as the murderer. 

  

59.
At the same time, Mr. Sankofa's claims of ineffective assistance of counsel and innocence do not appear to have been addressed substantively in any of his domestic proceedings, in respect of several pieces of evidence presented in support of his third state and federal habeas applications, including: the affidavits of two eyewitnesses who were never contacted by Mr. Sankofa's trial lawyers; an affidavit corroborating one of the alibi witnesses' affidavit that had previously been determined by the State court not be not credible; reports by two psychologists who had reviewed the statements and affidavits of witnesses and concluded that Bernadine Skillern's identification of Mr. Sankofa was unreliable; and a Houston Police Department Firearms Report of May 1981 which indicated that the firearm confiscated from Mr. Sankofa on his arrest was not the firearm used to shoot Bobby Lambert.  This evidence was not considered by the state and federal courts as a consequence of interpretations of state and federal legislation by those courts that precluded Mr. Sankofa from filing successive habeas corpus applications.  It appears, therefore, that Mr. Sankofa has either exhausted all available domestic remedies in respect of the due process claims raised before this Commission, because the domestic courts have considered and rejected his claims, or has been precluded from doing so, because domestic legislation bars Mr. Sankofa from introducing new claims before state and federal courts. 

  

60.
In addition, with respect to the Petitioners' alleged violations of Articles I and II of the American Declaration relating to Mr. Sankofa's age at the time of the commission of the offence in question, and the Petitioners' alleged violations of Article XXVI of the American Declaration based upon the delay in Mr. Sankofa's execution, the State does not appear to have specifically contested the admissibility of these claims, based upon exhaustion of domestic remedies or otherwise. In any event, prevailing jurisprudence in the United States suggests that any proceedings instituted on these issues would have no reasonable prospect of success.  More particularly, the State itself notes that its Supreme Court in the case Stanford v. Kentucky
[17] determined that the U.S. Constitution allows for the arrest, conviction and execution of murderers who were 16 years or older at the time of their crime. Similarly, U.S. Supreme Court recently denied applications for writs of certiorari in two cases, Knight v. Florida and Moore v. Nebraska,
[18] in which the petitioners raised the very question of whether the U.S. Constitution prohibits as cruel and unusual punishment the execution of prisoners who have spent nearly 20 years or more on death row.  The former case involved a post-sentencing delay of 19 years and 4 months, and the latter case involved a post-sentencing delay of 24 years and 6 months.  Consequently, based upon the information available, the Commission finds that any proceedings raising these claims before domestic courts would appear to have no reasonable prospect of success, and therefore would not be effective in accordance with general principles of international law.
[19] 

  

61.
Based upon the information before it, therefore, the Commission finds that Mr. Sankofa has exhausted or has been precluded from exhausting domestic remedies, or that any available domestic proceedings would provide no reasonable prospect of success, in respect of his claims before the Commission. Consequently, the Petitioners' petition is not barred under Article 37 of the Commission's Regulations.  
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14.
The questions submitted by the Commission call for an interpretation by the Court of Article 46(1)(a) and 46(2) of the Convention, which reads as follows:

Article 46
1.
Admission by the Commission of a petition or communication lodged in accordance with Articles 44 or 45 shall be subject to the following requierements:

a.
that the remedies under domestic law have been pursued and exhausted in accordance with generally recognized principles of international law;

. . .

2.
The provisions of paragraphs 1.a and 1.b of this article shall not be applicable when:

a.
the domestic legislation of the state concerned does not afford due process of law for the protection of the right or rights that have allegedly been violated;

b.
the party alleging violation of his rights has been denied access to the remedies under domestic law or has been prevented from exhausting them; or

c.
there has been unwarranted delay in rendering a final judgment under the aforementioned remedies.

15.
Article 46(2)(c) does not have any relevance to the questions before the Court. The remaining provisions -sub-paragraphs (a) and (b)- do and require closer analysis.

16.
Article 46(1)(a) provides that, for a petition to be ruled admissible by the Commission, it is necessary that the remedies under domestic law have been pursued and exhausted, while sub-paragraph 2 considers the circumstances in which this requirement does not apply.

17.
Article 46(2)(a) applies to situations in which the domestic law of a State Party does not provide appropriate remedies to protect rights that have been violated. Article 46(2) is applicable to situations in which the domestic law does provide for remedies, but such remedies are either denied the affected individual or he is otherwise prevented from exhausting them. These provisions thus apply to situations where domestic remedies cannot be exhausted because they are not available either as a matter of law or as a matter of fact.

18.
Article 46(2) makes no specific reference to indigents, the subject of the first question, nor to those situations in which a person has been unable to obtain legal representation because of a generalized fear in the legal community to take such cases, which the second question addresses.

19.
The answers to the questions presented by the Commission thus depend on a determination of whether a person's failure to exhaust domestic remedies in the circumstances posited falls under one or the other exception spelled out in Article 46(2). That is, whether or under what circumstances a person's indigency or inability to obtain legal representation because of a generalized fear among the legal community will exempt him from the requirement to exhaust domestic remedies.

20.
In addressing the issue of indigency, the Court must emphasize that merely because a person is indigent does not, standing alone, mean that he does not have to exhaust domestic remedies, for the provision contained in Article 46(1) is of a general nature. The language of Article 46(2) suggests that whether or not an indigent has to exhaust domestic remedies will depend on whether the law or the circumstances permit him to do so.

21.
In analyzing these issues, the Court must bear in mind the provisions contained in Articles 1(1), 24 and the relevant parts of Article 8 of the Convention, which are closely related to the instant matter and read as follows:

Article 1. Obligation to Respect Rights
1.
The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.

Article 24. Right to Equal Protection
All persons are equal before the law. Consequently, they are entitled, without discrimination, to equal protection of the law.

Article 8. Right to a Fair Trial
1.
Every person has the right to a hearing, with due guarantees and within a reasonable time, by a competent, independent, and impartial tribunal, previously established by law, in the substantiation of any accusation of a criminal nature made against him or for the determination of his rights and obligations of a civil, labor, fiscal, or any other nature.

2.
Every person accused of a criminal offense has the right to be presumed innocent so long as his guilt has not been proven according to law. During the proceedings, every person is entitled, with full equality, to the following minimum guarantees:

. . .

d.
the right of the accused to defend himself personally or to be assisted by legal counsel of his own choosing, and to communicate freely and privately with his counsel;

e.
the inalienable right to be assisted by counsel provided by the state, paid or not as the domestic law provides, if the accused does not defend himself personally or engage his own counsel within the time period established by law;

. . . 

22.
The final section of Article 1(1) prohibits a state from discriminating on a variety of grounds, among them economic status the meaning of the term discrimination employed by Article 24 must, then, be interpreted by reference to the list enumerated in Article 1(1). If a person who is seeking the protection of the law in order to assert rights which the Convention guarantees finds that his economic status (in this cse, his indigency), prevents him from so doing because he cannot afford either the necessary legal counsel or the costs of the proceedings, that person is being discriminated against by reason of his economic status and, hence, is not receiving equal protection before the law.

23.
[P]rotection of the law consists, fundamentally, of the remedies the law provides for the protection of the rights guaranteed by the Convention. The obligation to respect and guarantee such rights, which Article 1(1) imposes on the States Parties, implies, as the Court has already stated, the duty of the States Parties to organize the governmental apparatus and, in general, all the structures through which public power is exercised, so that they are capable of juridically ensuring the free and full enjoyment of human rights (Velásquez Rodríguez Case, Judgment of July 29, 1988. Series C No. 4, para. 166; Godínez Cruz Case, Judgment of January 20, 1989. Series C. No. 5, para. 175).

24.
Insofar as the right to legal counsel is concerned, this duty to organize the governmental apparatus and to create the structures necessary to guarantee human rights is related to the provisions of Article 8 of the Convention. That article distinguishes between accusations[s] of a criminal nature and procedures of a civil, labor, fiscal, or any other nature. Althought it provides that [e]very person has the right to a hearing, with due guarantees by a  tribunal in both types of proceedings, it spells out in addition certain minimum guarantees for those accused of a criminal offense. Thus, the concept of a fair hearing in criminal proceedings also embraces, at the very least, those minimum guarantees. By labeling these guarantees as minimum guarantees, the Convention assumes that other, additional guarantees may be necessary in specific circumstances to ensure a fair hearing.

25.
Sub-paragraphs(d) and (e) of Article 8(2) indicate that the accused has a right to defend himself personally or to be assisted by legal counsel of his own chossing and that, if he should choose not to do so, he has the inalienable right to be assisted by counsel provided by the state, paid or not as the domestic law provides. Thus, a defendant may defend himself personally, but it is important to bear in mind that this would only be possible where permitted under domestic law. If a person refuses or is unable to defend himself personally, he has the right to be assisted by counsel of his own choosing. In cases where the accused neither defends himself nor engages his own counsel within the time period established by law, he has the right to be assisted by counsel provided by the state, paid or not as the domestic law provides. To that extent the Convention guarantees the right to counsel in criminal proceedings. But since it does not stipulate that legal counsel be provided free of charge when required, an indigent would suffer discrimination for reason of his economic status if, when in need of legal counsel, the state were not to provide it to him free of charge.

26.
Article 8 must, then, be read to require legal counsel only when that is necessary for a fair hearing. Any state that does not provide indigents with such counsel free of charge cannot, therefore, later assert that appropriate remedies existed but were not exhausted.

27.
Even in those cases in which the accused is forced to defend himself because he cannot afford legal counsel, a violation of Article 8 of the Convention could be said to exist if it can be proved that the lack of legal counsel affected the right to a fair hearing to which he is entitled under that Article.

28.
For cases which concern the determination of a person's rights and obligations of a civil, labor, fiscal, or any other nature, Article 8 does not specify any minimum guarantees similar to those provided in Article 8(2) for criminal proceedings. It does, however, provide for due guarantees; consequently, the individual here also has the right to the fair hearing provided for in criminal cases. It is important to note here that the circumstances of a particular case or proceeding -its significance, its legal character, and its context in a particular legal system- are among the factors that bear on the determination of whether legal representation is or is not necessary for a fair hearing.

29.
Lack of legal counsel is not, of course, the only factor that could prevent an indigent from exhausting domestic remedies. It could even happen that the state might provide legal counsel free of charge but neglect to cover the costs that might be required to ensure the fair hearing that Article 8 prescribes. In such cases, the exceptions to Article 46(1) would apply. Here again, the circumstances of each case and each particular legal system must be kept in mind.

30.
In its advisory opinion request, the Commission states that it has received certain petitions in which the victim alleges that he has not been able to comply with the requirement of the exhaustion of remedies set forth in the domestic legislation because he cannot afford legal assistance or, in some cases, the obligatory filing fees. Upon applying the foregoing analysis to the examples set forth by the Commission, it must be concluded that if legal services are required either as a matter of law or fact in order for a right guaranteed by the Convention to be recognized and a person is unable to obtain such services because of his indigency, then that person would be exempted from the requirement to exhaust domestic remedies. The same would be true of cases requiring the payment of a filing fee. That is to say, if it is impossible for an indigent to deposit such a fee, he cannot be required to exhaust domestic remedies unless the state provides some alternative mechanism.

31.
Thus, the first question presented to the Court by the Commission is not whether the Convention guarantees the right to legal counsel as such or as a result of the prohibition of discrimination for reason of economic status (Art. 1(1)). Rather, the question is whether an indigent may appeal directly to the Commission to protect a right guaranteed in the Convention without first exhausting the applicable domestic remedies. The answer to this question given what has been said above, is that if it can be shown that an indigent needs legal counsel to effectively protect a right which the Convention guarantees and his indigency prevents him from obtaining such counsel, he does not have to exhaust the relevant domestic remedies. That is the meaning for the language of Article 46(2) read in conjunction with Articles 1(1), 24 and 8.

32.
The Court will now turn to the second question. It concerns the exhaustion of domestic remedies in situations where an individual is unable to obtain the necessary legal representation due to a general fear in the legal community of a given country. The Commission explains that, according to what some complainants have alleged, [t]his situation has occurred where an atmosphere of fear prevails and lawyers do not accept cases which they believe could place their own lives and those of their families in jeopardy.

33.
In general, the same basic principles govern this question as those which the Court has deemed applicable to the first question. That is to say, if a person, for a reason such as the one stated above, is prevented from availing himself of the domestic legal remedies necessary to assert a right which the Convention guarantees, he cannot be required to exhaust those remedies. The state's obligation to guarantee such remedies, is, of course, unaffected by this conclusion.

34.
Article 1 of the Convention provides not only that the States Parties have an obligation to respect the rights and freedoms recognized [t]herein, it also requires them to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms. The Court has already had occasion to emphasize that this provision imposes an affirmative duty on the States. It is also important to know that the obligation to ensure requires the state to take all necessary measures to remove any impediments which might exist that would prevent individuals from enjoying the rights the Convention guarantees. Any state which tolerates circumstances or conditions that prevent individuals from having recourse to the legal remedies designed to protect their rights is consequently in violation of Article 1(1) of the Convention. As the Court has stated,

. . . when it is shown that remedies are denied for trivial reasons or without an examination of the merits, or if there is proof of the existence of a practice or policy ordered or tolerated by the government, the effect of which is to impede certain persons from invoking internal remedies that would normally be available to others ... resort to those remedies becomes a senseless formality. The exceptions of Article 46(2) would be fully applicable in those situations and would discharge the obligation to exhaust internal remedies since they cannot fulfill their objective in that case. (Velásquez Rodríguez Case, supra 23, para. 68; Godínez Cruz Case, supra 23, para. 71, and Fairén Garbi and Solís Corrales Case, Judgment of March 15, 1989. Series C. No. 6, para. 93).

35.
It follows therefrom that where an individual requires legal representation and a generalized fear in the legal community prevents him from obtaining such representation, the exception set out in Article 46(2)(b) is fully applicable and the individual is exempted from the requirement to exhaust domestic remedies.

36.
The Court is of the opinion that, in the cases posited by the Commission, it is the considerations outlined that render the remedies adequate and effective in accordance with generally recognized principles of international law to which Article 46(1) refers; namely, remedies suitale to address an infringement of a legal right and  capable of producing the result for which [they were] designed (Velásquez Rodríguez Case, supra 23, paras. 64 and 66; Godínez Cruz Case, supra 23, paras. 67 and 69, and Fairén Garbi and Solís Corrales Case, supra 34, paras. 88 and 91).

37.
The second part of both questions submitted relates to the standards the Commission should apply in in determining the admissibility of the claims analyzed herein.

38.
In addressing this issue it is clear that the test to be applied must be whether legal representation was necessary in order to exhaust the appropriate remedies and whether such representation was, in fact, available.

39.
It is for the Commission to make this determination. It must be emphasized, nevertheless, that all determinations made by the Commission before the case was referred to the Court are fully reviewable by the latter (Velásquez Rodríguez Case, Preliminary Objections, Judgment of June 26, 1987. Series C No. 1, para. 29; Fairén Garbi and Solís Corrales Case, Preliminary Objections, Judgment of June 26, 1987. Series C No. 2, para. 34, and Godínez Cruz Case, Preliminary Objections, Judgment of June 26, 1987. Series C No. 3, para. 32).

40.
The exhaustion of domestic remedies is a requirement for admissibility and the Commission must bear this in mind at the appropriate time and provide both the state and the complainant with the opportunity to present their respective positions on this issue.

41.
Under Article 46(1)(a) of the Convention and in accordance with general principles of international law, it is for the state asserting non-exhaustion of domestic remedies to prove that such remedies in fact exist and that they have not been exhausted (Velásquez Rodríguez Case, Preliminary Objections, supra 39, para. 88; Fairén Garbi and Solís Corrales Case, Preliminary Objections, supra 39, para. 87, and Godínez Cruz Case, Preliminary Objections, supra 39, para. 90). Once a State Party has shown the existence of domestic remedies for the enforcement of a particular right guaranteed by the Convention, the burden of proof shifts to the complainant, who must then demonstrate that the exceptions provided for in Article 46(2) are applicable, whether as a result of indigency or because of a generalized fear to take the case among the legal community or any other applicable circumstance. Of course, it must also be shown that the rights in question are guaranteed in the Convention and that legal representation is necessary to assert or enjoy those rights.

42.
For these reasons,

THE COURT,

IS OF THE OPINION
unanimously

1.
That if his indigency or a general fear in the legal community to represent him prevents a complainant before the Commission from invoking the domestic remedies necessary to protect a right guaranteed by the Convention, he is not required to exhaust such remedies.

unanimously

2. That if a State Party has proved that domestic remedies are available, the complainant must then demonstrate that the exceptions contemplated in Article 46(2) apply and that he was prevented from obtaining the legal counsel necessary for the protection of rights guaranteed by the Convention.

ANNUAL  REPORT OF THE INTER-AMERICAN COMMISSION
ON HUMAN RIGHTS 1987-1988
RESOLUTION NO. 29/88 
CASE 9260 
JAMAICA 
14 September 1988 
CONSIDERING: 
  

1.
That the American Convention on Human Rights guarantees the right to judicial protection to all persons who come within its jurisdiction.  Article 25 of the American Convention provides that everyone has the right to a simple and prompt recourse for protection against acts which violate one’s fundamental rights.  Article 25 reads as follows: 
  
1.
Everyone has the right to a simple and prompt recourse, or any other effective recourse, before a competent court or tribunal for protection against acts that violate one’s fundamental rights recognized by the constitution or laws of the sate concerned or by this Convention, even though such violation may have been committed by persons acting in the course of their official duties. 
  
2.                 The States Parties undertake: 
  
a.       to ensure that any person claiming such remedy shall have his rights determined by the competent authority provided for by the legal system of the state. 
  
b.       to develop the possibilities of judicial remedy; and 
  
c.       to ensure that the competent authorities shall enforce such remedies when granted. 
  
2.
That the Government of Jamaica is a State party to the American Convention, having signed that Convention on September 16, 1977 at the OAS General Secretariat and having deposited its instrument of ratification dated July 19, 1978 on August 7, 1978.  The American Convention on Human Rights is in force among the State parties, having entered into force on July 18, 1978. 
  
3.
That in the transcript of the trial of Mr. Clifton Wright, at the first instance, in the Home Circuit court, the evidence in the record, if true, presents the issue of the physical impossibility of Mr. Wright’s having committed the crime for which he has been condemned to death since he was already in custody at the time the crime was committed.  This contradiction in the record had not been discovered until the case was being prepared for appeal to the Privy Council in London.  It was not raised before the Jamaican Court of Appeal.  There is not reason to believe that the evidence is untrue since it forms part of the prosecution’s own case. 
  
4.
The Privy Council in London did not grant leave for this case to be appealed; consequently all domestic remedies have been exhausted.  Since the Government of Jamaica chose not to respond to the document submitted to it by the Commission by note dated November 25, 1987, which set for the problem raised by the overlooked or disregarded evidence, the Commission finds that the friendly settlement procedure set forth in Article 48 (1) (f) of the American Convention is not applicable in this case. 
  
5.
That it is not the function of the Inter-American Commission on Human Rights to act as a quasi-judicial fourth instance and to review the holdings of the domestic courts of the OAS member states.  It is the function of the Inter-American Commission on Human Rights to act on petitions presented to it pursuant to Articles 44 to 51 of the American Convention as regards those States that have become parties to the Convention (Article 19 of the Statute of the IACHR, approved by Res. No. 447 of the Ninth OAS General Assembly, 1979). 
  
6.
That Articles 48 through 51 of the American Convention on Human Rights set forth the procedure to be followed by the Commission when it receives a petition alleging violation of a right protected by the Convention.  The Commission’s role is to investigate whether a government action violated a right of the petitioner’s which is protected by the American Convention. 
  
7.
That in the instant case a prima facie case has been made by the petitioner’s counsel that based on the evidence presented by the prosecution and, in the trial record, that Mr. Clifton Wright could not have committed the crime for which he was convicted. 
  
THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS 
  
RESOLVES: 
  

1.
To presume true the facts set forth by Mr. Alan Green, Esq., Counsel for Mr. Clifton Wright, regarding the physical impossibility that Mr. Wright committed the crime for which he was convicted and has been sentenced to death, since they form part of the prosecution’s case and form part of the record of this case on which the conviction and has been sentenced to death, since they form part of the prosecution’s case and part of the record of this case on which conviction is based. 
  

2.
To declare that since the conviction and sentence are undermined by the record in this case, and that the appeals process did not permit for a correction, that the Government of Jamaica has violated the petitioner’s right to judicial protection against acts that violate the petitioner’s fundamental rights.  (Article 25 of the American Convention on Human Rights). 
  

3.
To recommend to the Government of Jamaica that, in the shortest time possible, it order an investigation of this matter, and afford Mr. Wright a judicial remedy to have this inconsistency corrected. 
  

4.
To include this resolution in its Annual Report to the General Assembly of the OAS, in accordance with Article 63 (g) of the Commission’s Regulations in light of the fact that the Government of Jamaica had six months within which to inform the Commission of the effectiveness of the constitutional remedy available to Mr. Wright and chose not to do so. 
  
5. To transmit the text of this resolution to the Government of Jamaica and to the petitioner.  
REPORT Nº 96/98
CASE 11.827
PETER BLAINE
JAMAICA
December 17, 1998
B.    Requirements to Admit a Petition

Duplication

40. In accordance with Articles 46(c) and 47(d) of the American Convention, the Commission shall consider inadmissible a petition which is substantially the same as one pending before another international proceeding, or which has been previously studied by itself or another international organization.4 Mr. Blaine had presented a petition before the UNHRC on May 3, 1996, complaining of violations of Articles 7, 9, 14 and 5 of the ICCPR, principally in relation to: (1) the conduct of the trial, assistance of counsel, and the use of statements that were allegedly coerced, and (2) prison conditions in pre-trial detention and beatings allegedly administered to coerce a confession. In its decision of July 17, 1997, the UNHRC established a violation of Article 10(1), and determined that the other claims were inadmissible or had not been shown to demonstrate any violation. 

41. The claims previously raised before the UNHRC which are most pertinent to the current inquiry concern Mr. Blaine’s right of defense at trial and on appeal. The petitioner argues that the claims raised before the UNHRC concerning Mr. Blaine’s right of defense at trial focussed on the amount of time that passed before he was assigned counsel, with his inability to confer adequately with counsel noted as a consequence of that delay. The petitioner contends that, in contrast, the claims before the IACHR focus on the inability of Mr. Blaine to confer adequately with counsel before trial. The petitioner makes a similar argument that her claims before the IACHR with respect to the adequacy of representation on appeal have a different emphasis than those before the UNHRC. With respect to both sets of claims, the petitioner contends that, because the UNHRC refused to admit them as pleaded, they were never examined on the merits and so were not previously "considered." 

42. Where a matter is first presented before one international proceeding, and is then essentially replicated and placed before another, the issue of duplication may be readily identified and disposed of. Where successive petitions do not clearly replicate each other, further analysis may be required. The fact that a communication involves the same person as a previously presented petition is just one element of duplication. Regard must also be had to the nature of the claims presented and the facts adduced in support thereof. The presentation of new facts and/or sufficiently distinct claims about the same person could, under certain circumstances, and with other applicable requirements having been met, provide the basis for consideration.5 It may also be noted that, where a second presentation of claims concerns rights which were not covered by the subject matter jurisdiction of the body before which a first petition was presented, the matter will not, in principle, be barred as duplicative.6 

43. While the Commission has had occasion to apply Articles 46(c) and 47(d) in its practice, it has not previously explained in detail what is meant by a matter which is "substantially the same," and finds it pertinent to clarify what is required in this regard under the terms of Article 47(d) of the Convention, and Article 39 of its Regulations. Having examined the jurisprudence of the European human rights system, as well as that of the UNHRC, and consistent with its own past practice, the Commission observes that a prohibited instance of duplication involves, in principle, the same person, the same legal claims and guarantees, and the same facts adduced in support thereof. This essentially means that a petitioner cannot file a petition before the UNHRC complaining of the violation of a protected right or rights based on a factual predicate, and then present a complaint before this Commission involving identical or integrally related rights and facts which were or could have been raised before the UNHRC. 

44. To illustrate, in Ajinaja v. the United Kingdom, the applicant had alleged before the European Commission on Human Rights that he had been unlawfully arrested, convicted and detained in violation of Articles 3, 4 and 5 of the European Convention. Pursuant to the rejection of that petition as manifestly ill-founded, the petitioner submitted a second application alleging violations of his right of defense under Article 6. The European Commission determined that the second petition represented a reformulation of complaints which clearly could have been presented in the original petition.7 Both petitions concerned the right to basic due process guarantees and relied on the same factual basis. Similarly, in V.O. v. Norway, the applicant had complained unsuccessfully before the European Commission about alleged violations of his rights in domestic custody proceedings. He then petitioned the UNHRC on the same facts and violations, arguing that the emphasis of the European Commission’s analysis had been misplaced, and that the construction of the rights concerned differed in some respects under the jurisdiction of the Committee. The UNHRC deemed the petition inadmissible based on the identity between the legal claims and facts presented before it with those previously presented before the European Commission.8 

45. Claims brought regarding the same individual, but concerning facts and guarantees not previously presented, and which are not reformulations, do not raise issues with respect to res judicata, and will not in principle be barred by the prohibition of duplication of claims. Expressed in positive terms, newly presented claims not challenging the effect of a previous decision as res judicata would, assuming compliance with other requirements, be admissible. For example, where an applicant has brought allegations concerning his or her right to due process at trial and appeal before the UNHRC, and is then subjected to repeated beatings in prison at the hands of guards, he or she could elect to complain about the latter situation before the IACHR. The legal claims and guarantees concerned would be distinct from those pending before the UNHRC, as would the facts alleged in support thereof.

46. In the case of Mr. Blaine, certain legal claims put forward, first before the UNHRC and then before the IACHR, concern the same specific due process guarantees in the prosecution carried out against him and the corresponding appeals. With respect to the petitioner’s claims concerning Mr. Blaine’s right of defense, it is evident that they rest on the same basic factual allegations and arguments in both instances. The petitioner’s contention before the IACHR that the arguments before the UNHRC emphasized different aspects of those facts is unavailing. Because the claims and factual allegations raised before the IACHR concerning the trial and appeal are substantially the same as those raised before and considered by the UNHRC, they are inadmissible in the present case. 

47. Further, the claims raised by Mr. Blaine concerning the mandatory nature of the death penalty in cases of capital murder and the procedures to apply for mercy likewise involve due process guarantees and arise directly out of his prosecution and appeals. Challenges on these grounds could have been raised in domestic proceedings, but apparently were not (raising questions concerning the exhaustion of domestic remedies), and could thereafter have been raised before the UNHRC with the other due process violations alleged in relation to the trial and appeal. As stated, where a petitioner has filed claims concerning a specific guarantee and factual basis before one international organization, the rules prohibit the admissibility of claims concerning those same guarantees and facts by this Commission. 

48. With respect to the claims before the IACHR concerning Mr. Blaine’s post-conviction detention, it will be recalled that the conditions of Mr. Blaine’s pre-trial detention--limited to the specific period of his incarceration between his indictment and trial--were raised before and decided by the UNHRC. The alleged conditions of his post-conviction detention, which involve a different site, time frame, and distinct allegations of fact and law, and which are reportedly ongoing, were not raised before that body. Because the claims concerning the alleged conditions of post-conviction detention are legally and factually distinct from those concerning pre-trial detention before the UNHRC, they are not barred as duplicative. This analysis holds true with respect to the allegations concerning mistreatment at the hands of prison guards on March 5, 1997 and subsequently. These claims were not raised in form or substance before the UNHRC. It will be noted that the State has not argued that these claims are duplicative. 

49. The remaining claims, which concern the Instructions of the Governor General and the question of access to judicial guarantees, were not raised in form or substance before the UNHRC, and the State has raised no claim with respect to duplication in this regard. The Instructions were in fact issued subsequent to the decision of the UNHRC on Mr. Blaine’s communication, and the relevant aspects of the petitioner’s claims in this regard concern Mr. Blaine’s right to petition the IACHR, and the ability of the latter to complete its investigation of the claims deemed admissible. The Commission finds no bar to consideration of these claims under Articles 46(c) and 47(d) of the Convention.

Timeliness
50. In accordance with Article 46(b) of the Convention, the admission of a petition is subject to the requirement that it be presented in a timely manner, within six months from the date on which the complaining party was notified of the final judgment at the domestic level. Where no such judgment has been issued because it has not been possible to exhaust internal remedies, Article 38 of the Commission’s Regulations establishes that the deadline for presentation shall be "within a reasonable period of time, in the Commission’s judgment, as from the date on which the alleged violation of rights has occurred, considering the circumstances of each specific case." 

51. The claims raised concerning Mr. Blaine’s right to due process under Article 8, and the other questions directly related to the death sentence issued against him have already been dismissed as duplicative of those previously examined by the UNHRC, and need be considered no further. None of the remaining claims have been the subject of a final judgment of the Jamaican courts. For the purposes of analysis, these claims may be dealt with in two parts, the first concerning situations the petitioner maintains are ongoing, and the second relating to what are alleged to have been specific events. The former consists of the claims concerning the conditions of Mr. Blaine’s post-conviction detention, the Governor General’s Instructions, and the lack of access to judicial guarantees resulting from the absence of legal aid. In each instance, the petitioner claims that Mr. Blaine’s rights under the Convention have been and continue to be violated. While denying the substance of the claims, the State has not questioned the timeliness of their presentation.

52. As noted, the six months rule applies to matters which have been the subject of a final decision, ensuring legal certainty and stability once a decision has been taken. The six-months rule does not apply where the allegations concern a continuing situation--where the rights of the victim are allegedly affected on an ongoing basis.9 As the foregoing claims concern a set of alleged conditions (post-conviction detention) and a set of norms and consequences which continue to apply and unfold (the Governor General’s Instructions and the alleged lack of access to judicial guarantees), their admissibility is not barred by the six-months rule. 

53. The second part of the analysis concerns the allegations that Mr. Blaine was beaten or otherwise mistreated at the hands of prison guards. With respect to these alleged instances, most particularly that of March 5, 1997, the petitioner contends that the domestic remedies normally applicable in such a case, starting with a prison complaint system, were not effectively operational. The State has denied the substance of the claims, but was continuing to investigate them as of the date of the present report. It has not challenged the timeliness of presentation. Given the dates of the several incidents alleged, the September 29, 1997 filing of the petition before the IACHR, the information and arguments on record, and the fact that the alleged beating of Mr. Blaine remains under investigation by the State, the Commission considers this complaint to have been timely filed.
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B.    Requirements to Admit a Petition

Duplication

41. In accordance with Articles 46(c) and 47(d) of the American Convention, the Commission shall consider inadmissible a petition which is substantially the same as one pending before another international proceeding, or which has been previously studied by itself or another international organization.3 Mr. Lewis had presented a petition before the UNHRC on May 24, 1996, complaining of violations of Articles 6, 7, 9, 10 and 14 of the ICCPR, principally in relation to alleged mistreatment aimed at coercing a confession, conditions of pre- and post-conviction detention, pre-trial delay, errors in the way the trial was conducted, and his right to defense at trial and on appeal. On the basis of those violations, Mr. Lewis alleged that the imposition of the death sentence against him violated the right to life under the ICCPR. In its views, the UNHRC: established violations of Articles 9(3), and 10(1) and (2) of the ICCPR concerning pre-trial delay and the conditions of Mr. Lewis’ pre-trial detention, respectively; recommended a remedy entailing compensation; and dismissed the other claims as inadmissible or unfounded. The petitioners maintain that they have presented an entirely distinct set of claims before this Commission. The State has submitted no observations on this question. 

42. Where a matter is first presented before one international proceeding, and is then essentially replicated and placed before another, the issue of duplication may be readily identified and disposed of. Where successive petitions do not clearly replicate each other, further analysis may be required. The fact that a communication involves the same person as a previously presented petition is just one element of duplication. Regard must also be had to the nature of the claims presented and the facts adduced in support thereof. The presentation of new facts and/or sufficiently distinct claims about the same person could, under certain circumstances, and with other applicable requirements having been met, provide the basis for consideration.4 It may also be noted that, where a second presentation of claims concerns rights which were not covered by the subject matter jurisdiction of the body before which a first petition was presented, the matter will not, in principle, be barred as duplicative.5
43. While the Commission has had occasion to apply Articles 46(c) and 47(d) in its practice, it has not previously explained in detail what is meant by a matter which is "substantially the same," and finds it pertinent to clarify what is required in this regard under the terms of Article 47(d) of the Convention, and Article 39 of its Regulations. Having examined the jurisprudence of the European human rights system, as well as that of the UNHRC, and consistent with its own past practice, the Commission observes that a prohibited instance of duplication involves, in principle, the same person, the same legal claims and guarantees, and the same facts adduced in support thereof. This essentially means that a petitioner cannot file a petition before the UNHRC complaining of the violation of a protected right or rights based on a factual predicate, and then present a complaint before this Commission involving identical or integrally related rights and facts which were or could have been raised before the UNHRC.

44. To illustrate, in Ajinaja v. the United Kingdom, the applicant had alleged before the European Commission on Human Rights that he had been unlawfully arrested, convicted and detained in violation of Articles 3, 4 and 5 of the European Convention. Pursuant to the rejection of that petition as manifestly ill-founded, the petitioner submitted a second application alleging violations of his right of defense under Article 6. The European Commission determined that the second petition represented a reformulation of complaints which clearly could have been presented in the original petition.6 Both petitions concerned the right to basic due process guarantees and relied on the same factual basis. Similarly, in V.O. v. Norway, the applicant had complained unsuccessfully before the European Commission about alleged violations of his rights in domestic custody proceedings. He then petitioned the UNHRC on the same facts and violations, arguing that the emphasis of the European Commission’s analysis had been misplaced, and that the construction of the rights concerned differed in some respects under the jurisdiction of the Committee. The UNHRC deemed the petition inadmissible based on the identity between the legal claims and facts presented before it with those previously presented before the European Commission.7 

45. Claims brought regarding the same individual, but concerning facts and guarantees not previously presented, and which are not reformulations, do not raise issues with respect to res judicata, and will not in principle be barred by the prohibition of duplication of claims. Expressed in positive terms, newly presented claims not challenging the effect of a previous decision as res judicata would, assuming compliance with other requirements, be admissible. For example, where an applicant has brought allegations concerning his or her right to due process at trial and appeal before the UNHRC, and is then subjected to repeated beatings in prison at the hands of guards, he or she could elect to complain about the latter situation before the IACHR. The legal claims and guarantees concerned would be distinct from those pending before the UNHRC, as would the facts alleged in support thereof.

46. In the case of Mr. Lewis, while it is true that the petitioners have cast their claims under headings distinct from those involved in the communication presented before the UNHRC, it is also true that certain claims presented before the IACHR involve the same rights and guarantees, and the same factual predicate as were previously examined by the UNHRC. The claims before the IACHR concerning the moratorium on capital punishment, the mandatory nature of the death penalty in cases of capital murder and the procedures to apply for mercy involve due process guarantees and arise directly out of Mr. Lewis’ prosecution and appeals. The UNHCR examined the facts concerning Mr. Lewis’ trial and appeal in examining his case. Challenges on the specific grounds presently invoked by the petitioners could have been raised in domestic proceedings, but apparently were not (raising questions concerning the exhaustion of domestic remedies), and could thereafter have been raised before the UNHRC with the other due process violations alleged in relation to the trial and appeal. As stated, where a petitioner has filed claims concerning a specific guarantee and factual basis before one international organization, the rules prohibit the admissibility of claims concerning those same guarantees and facts by this Commission. 

47. With respect to the claims concerning the removal of Mr. Lewis to the condemned cell in September of 1997 and August of 1998, the Commission first notes that these events occurred after the UNHRC had issued its findings on Mr. Lewis’ petition. These claims are legally and factually distinct from those raised before the UNHRC, and could not, in any case have been placed before that body prior to its decision. A similar line of analysis may be applied with respect to the claims concerning the alleged confiscation and destruction of Mr. Lewis’ personal items by prison guards on March 5, 1997, as these facts and the corresponding legal claims were not presented for the consideration of the UNHRC. As the foregoing matters were not raised in form or substance before the UNHRC, there is no bar to their admissibility with respect to the principle of res judicata.

48. Nor were the remaining claims, concerning the Instructions of the Governor General and the question of access to judicial guarantees, raised in form or substance before the UNHRC. The Instructions were, in fact, issued subsequent to the decision of the UNHRC on Mr. Lewis’ communication. The relevant aspects of the petitioners’ claims in that regard concern his right to petition the IACHR, and the ability of the latter to complete its investigation of the claims deemed admissible. The Commission finds no bar to consideration of these claims under Articles 46(c) and 47(d) of the Convention.

49. Independently of the question of duplication, the Commission observes that the petitioners’ submissions concerning the alleged refusal of the State to comply with the recommendations of the UNHRC and Article 10 of the Convention are inadmissible because they do not constitute a cognizable claim. Article 10 provides that a person "sentenced by a final judgment through a miscarriage of justice" is entitled to be compensated in accordance with the law. The record discloses no basis by which this Article could apply to the alleged failure of the State to implement the recommendations of the UNHRC. Accordingly, this claim and the related claim under Article 11 need be analyzed no further.
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B.    Admissibility of petitions: Duplication of procedures
19. Article 46 of the American Convention establishes the criteria for the admission of a petition by the Commission, whereas Article 47 establishes the criteria for the inadmissibility of a petition. Article 46(1) of the American Convention provides that: 

Admission of a petition or communication lodged in accordance with Articles 44 or 45 shall be subject to the following requirements: (c) that the subject of the petition or communication is not pending in another international proceeding for settlement.
20. Article 47 of the American Convention provides that: 

The Commission shall consider inadmissible any petition or communication submitted under Articles 44 or 45 if: (d) the petition or communication is substantially the same as one previously studied by the Commission or by another international organization.
21. The Commission refers to its decisions in Peter Blaine and Neville Lewis, two cases from Jamaica which address the issue of whether "a petition is substantially the same as one previously studied by another international organization" pursuant to Article 47(d) of the American Convention.4 These Reports have been published in the Commission’s Annual Report of 1998 and should be consulted for the Commission’s analysis of the subject.

22. In the two Reports, the Commission stated that: "While the Commission has had on occasion to apply Articles 46(c) and 47(d) in its practice, … and consistent with its own past practice, the Commission observes that a prohibited instance of duplication involves, in principle, the same person, the same legal claims and guarantees, and the same facts adduced in support thereof. This essentially means that a petitioner cannot file a petition before the UNHRC complaining of the violation of a protected right or rights based on a factual predicate, and then present a complaint before this Commission involving identical or integrally related rights and facts which were or could have been raised before the UNHRC."5 Claims brought regarding the same individual, but concerning facts and guarantees not previously presented, and which are not reformulations, do not raise issues with respect to res judicata, and will not in principle be barred by the prohibition of duplication of claims. Expressed in positive terms, newly presented claims not challenging the effect of a previous decision as res judicata would, assuming compliance with other requirements, be admissible.6
23. The European Commission of Human Rights and the United Nations Human Rights Committee have construed similar provisions in their treaties with regard to the terms "substantially the same" or studied "by another international organization."7 In construing Article 27(1)(b) of the European Convention, the European Commission has interpreted these terms in petitions presented to it as being "substantially the same" and "studied by another international organization," if the petitions refer to the same facts and complaints or contain reformulated arguments on the same facts, and were previously examined by it or another international organization, and a decision was rendered on them.8 The European Commission has held that: "where an application is substantially the same as" a previous application which was rejected under Article 26 of the Convention for non-exhaustion of domestic remedies, the applicant’s subsequent exhaustion of those remedies constitutes "relevant new information," and has found the application admissible for its consideration.9
24. The United Nations Human Rights Committee has applied Article 5(2)(a) of the Optional Protocol to the ICCPR10 in petitions presented to it for consideration, to ascertain whether communications are not pending international investigation or settlement by another international organization. In Communication Nº 20/1997, the UNHRC concluded that the same matter was being examined by the Inter-American Commission on Human Rights (IACHR).11 Similarly, the UNHRC found Communication Nº 121/1982 inadmissible because the same matter had already been examined by the European Commission of Human Rights.12 On the other hand, the UNHRC proceeded to examine Communication No. 11/1977, which was before the IACHR, because it considered that the concept of "the same matter" within the meaning of Article 5(2)(a) of the Optional Protocol had to be understood as including the same claim concerning the same individual, submitted by him or someone else who has the standing to act on his behalf before the other international body. The UNHRC has also concluded that Article 5(2)(a) of the Optional Protocol to the ICCPR does not preclude it from considering communications which are pending before another international organization, provided it has received proof from the authors of the communications that they have withdrawn their communications from being examined by the other international organization.

25. For the foregoing reasons, the Commission states that the guiding principle for determining whether a claim is "substantially the same" and has been studied by "another international organization," as established in Article 47(d) of the American Convention, is whether, when the claim was initially presented for examination to the other international organization, here the UNHRC, it pertained to the same rights, facts, persons and issues as presented to the Commission, and the same arguments which are now being made before the Commission were made, or could have been made, before the UNHRC. 

26. The Commission wishes to emphasize that it is not its practice to open cases for processing of petitions presented to it while similar petitions are still pending before the UNHRC, or subsequent to the UNHRC’s decisions, and this is consistent with the practice and jurisprudence of the UNHRC and the European Commission on Human Rights. However, all of the cases in question were opened for examination and study because of the State’s issuance of the Governor General’s Instructions on August 6, 1997, amended April 23, 1998, which refer to time limits and deal with matters relating to condemned persons, and the State’s submission to the United Nations of its Instrument of Intention to Denounce the Optional Protocol to the United Nations Covenant on the Civil and Political Rights on October 23, 1997.13 

27. The Governor General’s Instructions, and in particular its Amendment in April of 1998, and the State’s Instrument of Intention to Denounce the Optional Protocol, presented a degree of uncertainty to the members of the Bar in both Jamaica and the United Kingdom who had Communications pending before the UNHRC as to the status of those Communications.14 It was unclear how the State would deal with their Communications, because six months had elapsed since the presentation of their Communications to the UNHRC, and the UNHRC had not issued any decisions in respect of them. This uncertainty was also compounded by the fact that the Governor General’s Secretary, Mr. Geoff Madden, referred the Petitioners to the Governor General’s Instructions and informed them that he required "intimation" and proof that they intended to petition the Commission, because of the reference to the Commission as the second International Human Rights Body in the Governor General’s Instructions dated August 6, 1997. 

28. The Commission will now proceed to examine the claims cumulatively in the petitions presented by the condemned men, to ascertain whether their claims are admissible pursuant to Article 46 of the American Convention, or are duplicative of those presented to the UNHRC and are therefore inadmissible pursuant to Article 47(d) of the Commission’s Regulations. Cumulatively, the Petitioners argue that the reason for seeking the Commission’s intervention is because the State has not honored and complied with the UNHRC’s recommendations. In addition, the Petitioners argue that no effective remedies could be obtained in Jamaica in respect of the men because of the State’s refusal to reconsider the Prerogative of Mercy in view of the UNHRC’s findings. Therefore, the Petitioners have sought redress from the Commission by re-litigating and arguing the same claims and issues presented to the UNHRC, and have also included new arguments relating to the same claims.

29. The Petitioners argue cumulatively that the condemned men’s human rights, which are protected by the American Convention, were violated by the State namely, Articles 4, the right to life, 5, the right to humane treatment, 7, the right to liberty and to be brought promptly before a judge or judicial officer, and tried without undue delay, 8, the right to a fair trial and counsel, 11, the right to privacy, 21, the right to property, 24, the right to equality before the law, and 25, the right to judicial protection. A summary of their arguments is presented below. 

30. With regard to Article 4 of the American Convention, the Petitioners argue that if the condemned men are executed, their executions will also constitute a violation of their right to life pursuant to Article 4(1), and a violation of Article 4(2) because of due process violations committed by the State in relation to the condemned men, upon their arrests and convictions for capital murder. The Petitioners also argue that the imposition of the death sentence on the men constitutes a re-establishment of the death penalty, prohibited by Article 4(3), because the State declared a moratorium on executions and has not executed anyone since 1988. 

31. The Petitioners argue that the State violated the rights of the condemned men under Article 4(6), to seek clemency, mercy, pardon and commutation of sentence. The Petitioners claim that condemned men have no right to a hearing or the notification of the date of any hearing. The Petitioners also claim that they are not permitted to present oral arguments before the Jamaican Privy Council, which considers their cases and recommends to the Governor General whether the Prerogative of Mercy should be granted in a particular case. They argue that the Jamaican Privy Council operates in an unequal and discretionary manner in the recommendation of the Prerogative of Mercy, and that this constitutes a violation of Article 24 of the American Convention. 
32. The Petitioners argue that the mandatory nature of the death penalty, and "hanging" as a mode of implementing the death penalty, violate the right to humane treatment pursuant to Article 5 of the American Convention, because mitigating factors are not taken into account in the sentencing phase upon a conviction of capital murder. In addition, the Petitioners contend that the Privy Council’s decision in the case of Reckley v. Minister of Public Safety (No.2)15 upholds the mandatory nature of the death penalty and hanging as a permissible mode of execution in Jamaica, thereby prohibiting further challenges to those issues in the domestic courts of Jamaica. 

33. With regard to Article 7, the Petitioners argue that the condemned men rights to liberty and to be brought promptly before a judge or judicial officer, and to be tried without undue delay, were violated by the State. They also argue that the State violated the rights of the condemned men pursuant to Article 8, because it did not provide them with legal aid to pursue Constitutional Motions, because of pre-trial delay, and because they were not provided with adequate time to prepare their defenses. The Petitioners also allege that they did not have effective assistance of counsel at trial and their appeals, and that counsel failed to take their instructions and to call alibi witnesses, also contrary to Article 8. 

34. The Petitioners argue that the rights of the condemned men not to be subjected to cruel, inhuman and degrading punishment pursuant to Article 5 of the American Convention were violated because of ill treatment by police officers upon their arrests, and by prison wardens subsequent to their convictions and sentences, coupled with the conditions under which they were detained both prior to trial and subsequent to their convictions for capital murder. The Petitioners argue that this treatment also constituted a violation of the right to privacy pursuant to Article 11, and a violation of Article 21, the right to property. 

35. The Petitioners argue that the Governor General’s Instructions violate their rights to petition the Commission pursuant to Article 44 because of the rigid time limits imposed therein, as well as their rights to life pursuant to Article 4, their rights not to receive cruel, inhuman and degrading punishment or treatment pursuant to Article 5, the right to fair trial under Article 8, their right to equality before the law under Article 24, and their rights to judicial protection under Article 25. 

36. The Commission notes that on the issue of admissibility, the State argues that the petitions of the condemned men were untimely as they were filed more than six months after the Privy Council rendered its decisions in their cases, and that the petitions are inadmissible pursuant to Article 47(d) of the American Convention. In addition, the State argues that it "has not decided to ignore applications pending before the UNHRC as of August 6, 1997, and that the Petitioners’ statements are erroneous."

37. The Commission finds that the arguments presented by the Petitioners on behalf of the condemned men relating to Article 5, the right to humane treatment, (pre-trial conditions of detention), Article 7, the right to personal liberty, and Article 8, the right to a fair trial, concern prior and new arguments on due process issues, pre-trial conditions of detention and sentences for capital murder, which were litigated, examined and adjudicated by the UNHRC. Moreover, the claims fall within the ambit of the principle of res judicata, and are illustrated by the UNHRC’s decisions in the cases. 

38. The UNHRC decided Steve Shaw’s Communication on April 2, 1998 and held the following: The conditions under which he was detained prior to trial violated his right to humane treatment pursuant to Articles 7 and 10(1) of the ICCPR. His detention for 9 days prior to his being formally charged and brought promptly before a judicial officer violated his right under Article 9(3) of the ICCPR. The delay of 27 months between Mr. Shaw’s arrest and trial constituted a violation of his right to be tried without undue delay under Articles 9(3) and 14((3)(c) of the ICCPR. The failure of the State to provide Mr. Shaw with legal aid to obtain legal representation in order to pursue a Constitutional Motion to determine whether his conviction in a criminal case violated guarantees of a fair hearing constituted a violation of Article 14 of the ICCPR. 

39. The UNHRC reviewed Desmond Taylor’s Communication on April 2, 1998, and decided the following: The State could not be held accountable for Mr. Taylor’s claim of insufficient opportunity to prepare his defense, and the failure of his retained Counsel, a Queen’s Counsel, to consult more frequently with him and to take his instructions because Counsel was privately retained, and his action did not constitute a violation under the ICCPR, unless it was manifest to the trial judge that the lawyer’s behavior was incompatible with the interests of justice. Counsel was acting in his professional judgment, and the claim was inadmissible pursuant to Article 2 of the Optional Protocol. With regard to the remainder of Mr. Taylor’s claims, the UNHRC found that a period of 27 months between arrest and trial constituted a violation of Mr. Taylor’s right to be tried without undue delay, or within a reasonable time or to be released, pursuant to Articles 9(3), 14 (3)(c) of the ICCPR. The UNHRC found a violation of his right to a fair hearing pursuant to Article 14 of the ICCPR, because the State did not provide legal aid for him to pursue a Constitutional Motion.

40. With regard to Beresford Whyte’s Communication the UNHRC held on July 27, 1998 that Mr. Whyte’s claim that he was denied access to a lawyer for the first year of his detention was not substantiated by him for purposes of admissibility, and that the claim was inadmissible under Article 2 of the Optional Protocol. The UNHRC held that Mr. Whyte’s claim of having being beaten by two police officers in order to make him sign a confession was not raised at trial nor in any domestic proceeding, and was therefore inadmissible pursuant to Article 5(2)(b) of the Optional Protocol because he failed to exhaust domestic remedies available to him. The UNHRC held that Mr. Whyte’s claim that the judge’s instructions to the jury were inadequate was inadmissible under Article 2 of the Optional Protocol because his submissions did not indicate that the trial was manifestly tainted by arbitrariness or amounted to a denial of justice. The UNHRC stated that Mr. Whyte had failed to substantiate his claim relating to the granting of pardon by the Governor-General, and was therefore inadmissible pursuant to Article 2 of the Optional Protocol. With regard to the remainder of Mr. Whyte’s claims, the UNHRC found violations of Articles 9(3) and 14(3)(c) of the ICCPR because there was a delay of three weeks before he was brought promptly before a judge, and a delay of three years before he was brought to trial. The UNHRC did not find a violation of Mr. Whyte’s claim to ineffective legal representation under the ICCPR. The UNHRC also found a violation of Mr. Whyte’s right to humane treatment because of pre-trial conditions of detention pursuant to Article 10(1) of the ICCPR. 

41. The UNHRC decided Silbert Daley’s Communication, on July 31, 1998, and held that there was a violation of Mr. Daley’s right pursuant to Article 9(3) of the ICCPR, because he was not brought before a judge until six weeks after his arrest. The UNHRC also found a violation of Mr. Daley’s right pursuant to Article 14(3)(c ) and 14(5) of the ICCPR because there was a delay of two years and seven months between his first conviction and the hearing of his appeal. The UNHRC did not find a violation of Mr. Daley’s claim that he was represented by an ineffective counsel at trial pursuant to Article 14(3) of the ICCPR. The UNHRC held that the state violated Mr. Daley’s right to Counsel pursuant to Article 14(3)(d) of the ICCPR because he was not effectively represented on appeal due to the failure of counsel and the Court to inform him that Counsel found no merit to appeal his case. The UNHRC stated that the Court should have informed him of counsel’s views and given him an opportunity to have retained other counsel. The UNHRC found that the State violated Mr. Daley’s right pursuant to Articles 7 and 10(1) of the ICCPR because of the beatings he was subjected to, and also the inhumane pre-trial conditions of detention. 

42. The UNHRC decided Deon McTaggart’s Communication on July 30, 1998, and stated that Mr. McTaggart ‘s claim that he was not properly represented by his legal aid counsel at trial, did not constitute a claim under Article 2 of the Protocol because it was not for the UNHRC to question counsel’s professional judgment, unless it was clear or should have been manifest to the judge that the lawyer’s behavior was incompatible with the interests of justice. The Committee also found that Mr. McTaggart ’s claims concerning the judge’s improper instructions to the jury on evidence and witnesses and his lack of impartiality were inadmissible under Article 3 of the Optional Protocol. The UNHRC did not find a violation pursuant to Article 9(2) of the ICCPR concerning Mr. McTaggart’s claim that he was not brought promptly before a judge after his arrest. Likewise, the UNHRC did not find that a twelve month delay between his arrest and trial violated his right to be tried without undue delay pursuant to Articles 9(3) and 14(3)(a) of the ICCPR. Nor did the UNHRC find that his rights to a fair trial, including lack of legal representation at his preliminary hearing prior to trial and the media coverage he received upon his arrest in Canada prior to being returned to Jamaica for trial, were violated pursuant to Articles 14(1) and 14(3) of the ICCPR. The UNHRC did find that the State violated Mr. McTaggart’s right to humane treatment pursuant to Article 10(1) of the ICCPR.

43. With regard to Mr. Everton Morrison’s Communication, the UNHRC decided on July 27, 1998 that Mr. Morrison’s claim concerning the conduct of the judge during trial, including his instructions to the jury and his findings regarding Mr. Morrison’s fitness to stand trial, were inadmissible and incompatible with the provisions of the Covenant, pursuant to Article 3 of the Optional Protocol, because the judge’s conduct did not amount to arbitrariness or a denial of justice, and his decision to allow Mr. Morrison to stand trial was based on a medical examination. The UNHRC found that Mr. Morrison’s claim that he was beaten after he was arrested by police officers for the murder of Baugh-Dujon was unsubstantiated. The UNHRC held that a delay of three or four weeks before charging Mr. Morrison with capital murder constituted a violation of Article 9(2)(3) of the ICCPR. The UNHRC did not find that a delay of one and a half years before bringing Mr. Morrison to trial constituted a violation of the ICCPR. With regard to the murder of Hunter, the UNHRC found that Mr. Morrison’s claim that he was threatened by the police to admit to the murder was unsubstantiated. The UNHRC found a violation of Article 9(2)(3) of the ICCPR because of the delay in formally charging Mr. Morrison and bringing him promptly before a judge. The UNHRC held that a delay of two and a half years in bringing Mr. Morrison to trial in the Hunter case constituted a violation of Article 14(3)(c) of the ICCPR. The UNHRC did not find a violation of the ICCPR pertaining to Mr. Morrison’s claim that he objected to being represented by the same defense counsel at the beginning of the retrial in the Hunter murder. The UNHRC did not find a violation of Mr. Morrison’s right to humane treatment pertaining to his pre-trial conditions of detention, which he claimed affected his asthma, and his claim that he did not receive proper medical treatment for his deteriorating eyesight.

44. The UNHRC decided Andrew Perkin’s Communication on July 30, 1998. The UNHRC did not find that Mr. Perkin’s claim that he was beaten and threatened by the police to make and sign a statement constituted a violation of the ICCPR because the issue was dealt with on voir dire by the trial judge. The UNHRC found that the delay of one year and nine months after Mr. Perkin’s arrest before he was brought to trial constituted a violation of Article 9(3) of the ICCPR. The UNHRC held that Mr. Perkin’s right to humane treatment guaranteed by Article 10(1) of the ICCPR was violated because he was kept in deplorable conditions prior to and after his trial, and the same constituted a violation of Article 10(1) of the ICCPR. The UNHRC did not find a violation of the ICCPR based on Mr. Perkins’s claim of not having enough time to prepare his defense and meet his lawyer. The UNHRC did not find that Mr. Perkin’s claim of being a minor and under 18 years (17 years and six months) old at the time of his arrest constituted a violation of the ICCPR, because it was unsubstantiated by him, after reviewing his birth certificate and supporting documentation.

45. The Commission finds that the violations of Articles 5, 11, and 21 of the American Convention alleged by the Petitioners before this Commission, relating to their post convictions conditions of detention concern facts and events that were also litigated, examined and adjudicated by the UNHRC, and thus fall under the principle of res judicata. All of these claims, including the post conviction claims, are substantially the same as those presented to the UNHRC and are duplicative of those presented to the Commission. In Steve Shaw’s case, the UNHRC found that his post conviction conditions of detention had been violated pursuant to Articles 7 and 10(1) of the ICCPR. In Desmond Taylor’s case, the UNHRC found a violation of Mr. Taylor’s right to humane treatment because of post conviction conditions of detention pursuant to Article 10(1) of the ICCPR. 

46. With regard to Beresford Whyte, the UNHRC found a violation of his post conviction conditions of detention pursuant to Articles 7 and 10(1) of the ICCPR, based on the physical conditions of the facility, his medical condition, and the fact that he was beaten on March 5 and 7, 1997, by prison warders after an attempted escape by other prisoners. In Silbert Daley’s case the UNHRC found that his post conviction conditions of detention violated his right to be treated with humanity and respect for the inherent dignity of his person pursuant to Article 10(1) of the ICCPR. Similarly, in Deon McTaggart’s case the UNHRC held that Mr. McTaggart’s post conviction conditions of detention constituted violations of Article 10(1) of the ICCPR. The UNHRC also found that his right to humane treatment had been violated, pursuant to Articles 7 and 10 (1) of the ICCPR because of the beatings he received on March 4, 1997, and the burning of his personal property and letters from his legal representatives by prison wardens. In Everton Morrison’s case, the UNHRC found that Mr. Morrison’s claim that he was ill-treated by wardens on March 5, and August 12, 1997, and that his belongings were destroyed, constituted violations of Articles 7 and 10(1) of the ICCPR. In Andrew Perkins’s case, the UNHRC held that Mr. Perkin’s right to humane treatment was violated because he was kept in deplorable conditions both prior to and after his trial. 

47. In addition, the Commission finds that the Petitioners claimed violations of Article 4(1), (2), the right to life, Article 4(3), the prohibition against re-establishment of the death penalty, and Article 4(6), the right to apply for clemency, pardon and commutation of the death sentences, relate to facts and events surrounding their arrests and convictions and which they could have raised in their Communications to the UNHRC. In fact, these arguments were raised in Bereford Whyte’s Communication to the UNHRC,16 and do not relate to new facts and events occurring subsequent to the convictions and sentencing of the men. 

48. The Commission held in the cases of Peter Blaine and Neville Lewis that claims based on post conviction conditions of detention arising from new facts which have not been examined by another international organization could be examined by it, but this is not the case here. The Petitioners’ claims that the Governor General’s Instructions violate Articles 4, 5, 8, 24, and 25 of the American Convention relate to the arrests, trials and convictions of the condemned men. These claims are not based on new facts, and could have been included in the Communications submitted to the UNHRC. 

49. The Commission notes that the UNHRC recommended that the State commute the death sentences of six of the condemned men, namely, Messrs. Shaw, Daley (early release also recommended), Taylor, Whyte, Perkins, and Morrison. (Deon McTaggart excepted) The UNHRC also recommended that the State provide the seven condemned men with compensation, investigate the allegations of physical abuse committed by prison officials and, where appropriate, identify the perpetrators and punish them accordingly, and ensure that similar violations do not occur in the future.

50. The Commission notes, based on the information provided to it by the Petitioners, that the State has only commuted the death sentence of Mr. Everton Morrison to life imprisonment. It has otherwise not implemented any of the adopted recommendations of the UNHRC to remedy violations found in the cases of the other four condemned men.

V.    CONCLUSION
51. For the foregoing reasons, the Commission concludes that the claims and arguments of the condemned men, namely, Steve Shaw, Desmond Taylor, Beresford Whyte, Silbert Daley, Everton Morrison, Deon McTaggart, and Andrew Perkins, referred to in their petitions, and which relate to alleged violations by the State of Articles 4, 5, 7, 8, 11, 21, 24, and 25 of the American Convention, are substantially the same as those presented to, and studied by, the UNHRC, and therefore finds their petitions inadmissible pursuant to Article 47(d) of the American Convention. 

THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,

DECIDES:
1. To declare that the petitions of Steve Shaw, Desmond Taylor, Beresford Whyte, Silbert Daley, Everton Morrison, Deon McTaggart, and Andrew Perkins are inadmissible pursuant to Article 47(d) of the American Convention, considering that the United Nations Human Rights Committee recommended that the State commute the death sentences of six of the condemned men, and provide them with compensation.

2. To transmit this Report to the State of Jamaica and the Petitioners.

3. To publish this Report and include it in its Annual Report to the OAS General Assembly.

Done and signed at the headquarters of the Inter-American Commission on Human Rights, in the city of Washington, D.C., on the 9th day of the month of March,1999. (Signed): Robert K. Goldman, Chairman; Hélio Bicudo, First Vice-Chairman; Claudio Grossman, Second Vice-Chairman; Commissioners: Alvaro Tirado Mejía and Carlos Ayala Corao.
ANNUAL REPORT OF THE INTER-AMERICAN COMMISSION
ON HUMAN RIGHTS 1988-1989
RESOLUTION Nº 33/88 
CASE 9786 
PERU 
September 14, 1988 
  
BACKGROUND: 
  
1.
The Inter-American Commission on Human Rights received the following complaint dated October 6, 1986: 
  
a.
Juan Geldres Oroxco, President of the Agrarian League of Santa Rosa, was arrested on September 16, 1986, in the District of Atna, Province of La Mar, by members of the Luisiana naval infantry on the Apurimac River.  The use of torture has been reported at that barrack. 
  
b.
Benigno Contreras, 37 years of age, was arrested at his home in the city of Ayacucho by members of the Army Intelligence Service on September 24, 1986, in the presence of several witnesses. 
  
2.
The Inter-American Commission on Human Rights transmitted the pertinent parts of the complaint to the Government of Peru, in a note of October 8, 1986, requesting information on the facts set forth in the complaint together with any criteria that would indicate whether all remedies under domestic jurisdiction had been exhausted in the case in question. 
  
3.
The Government of Peru, in a note dated October 22, 1986, limited its information on the case to a statement that it had been the object of a "duplication of procedures pending settlement by the Working Group on Enforced or Involuntary Disappearances of the United Nations Commission on Human Rights." 
  
4.
Pursuant its regulations the Commission sent the complainant the information it had received from the Government of Peru so that he could present his observations or comments.  The Commission has had no further word from the complainant. 
  
CONSIDERING: 
  
a.
That despite the time that has elapsed, and the fruitless and repeated efforts of the Commission, the Government of Peru has failed to furnish an answer concerning the facts surrounding the present case; 
  
b.
That in processing the claim on this case, and despite the lack of acknowledgement of its missives to the Government of Peru, that Commission has extended deadlines in order to avoid limiting the right of reply to which the accused State is entitled; 
  
c.
That the Government of Peru, without impugning the facts, has limited its action to denying the Commission's competence, arguing that this case was examined by the Working Group on Enforced or Involuntary Disappearances of the United Nations Commission on Human Rights; 
  
d.
That the Inter-American Commission on Human Rights has no evidence apprising it that the situation of Juan Geldres Orozco and Benigno Contreras has been clarified by the Working Group on Enforced or Involuntary Disappearances of the United Nations Commission on Human Rights; 
  
e.
That in the opinion of the Inter-American Commission on Human Rights, it should eschew consideration of the present case only if the matter is pending in another settlement procedure before a governmental organization to which Peru belongs, and if that procedure consists substantially of the replication of a petition which is pending or has already been examined and resolved by the Commission or by another inter-governmental agency of which Peru is a member; 
  
f.
That, conversely, the Commission must not refrain from taking cognizance of the present situation when the procedure followed by the other organization is limited to addressing the general situation of human rights in a State, and no decision has been made on the specific facts that are the object of the petition submitted to the Commission or no steps have been taken toward effective settlement of the alleged violation; 
  
g.
That according to the pertinent resolutions of the United Nations Commission on Human Rights--in particular, Resolution 20 (XXVI) of February 29, 1980,--a decision on the specific facts involved in the present case does not lie within the purview of the Working Group on Enforced or Involuntary Disappearances; 
  
h.
That consequently, the Inter-American Commission on Human Rights is not restrained from addressing the present case in conformity with the American Convention on Human Rights and its Regulations; 
  
i.
That the General Assembly of the Organization of American States declared in Resolutions 666 (XIII-0-83) and 742 (XIV-0-84) that "the forced disappearance of persons is an affront to the conscience of the hemisphere and constitutes a crime against mankind;" 
  
j.
That Article 42 of the Commission's Regulations establishes the following: 
  
The facts reported in the petition whose pertinent parts have been transmitted to the government at the state in reference shall be presumed to be true if, during the maximum period set by the Commission under the provisions of Article 34 paragraph 5, that government has not provided the pertinent information, as long as other evidence does not lead to a different conclusion. 
  
THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS, RESOLVES: 
  
1.
To presume to be true the facts reported in the complaint dated October 6, 1986, concerning the forced disappearances of: 
  
a.
Juan Geldres Orozco in the District of Atna, Province of La Mar, by member of the Naval Infantry, and 
  
b.
Benigno Contreras from his home in the city of Ayacucho by members of the Army Intelligence Service. 
  
2.
To inform the Government of Peru hat those acts constitute extremely serious violations of the right to personal freedom (Art. 7) and the right to life (Art. 4) under the American Convention on Human Rights. 
  
3.
To recommend to the Government of Peru hat it conduct a complete and impartial investigation to determine the perpetrator of the acts denounced and, in accordance with Peruvian law, that those responsible be punished, informing the Commission within a period of 60 days of the measures taken to carry out the recommendations set forth in the present Resolution. 
  
4.
To inform the Government of Peru of this Resolution. 
  
5.
If within a period of 60 days the Government of Peru fails to present information concerning the measures taken, the Commission shall include this Resolution in its Annual Report to the General Assembly of the Organization of American States, pursuant to Article 63, section (g) of the Commission's Regulations. 
 Baena Ricardo et al. Case, Preliminary Objections, Judgment of November 18, 1999, Inter-Am. Ct. H.R. (Ser. C) No. 61 (1999).

VII Second Objection:
Lis pendens
 
47.
The second objection filed by the State refers to the alleged duplication of international proceedings.
 
48.
In this respect, the State alleged:
 
A.
Arguments on the facts: 
1.
that the Trade Unions of Workers of the Institute of Hydraulic Resources and Electrification (hereinafter “SITIRHE”) and the National Telecommunications Institute (hereinafter “SITINTEL”) denounced the State before the ILO for enacting Law 25 of 1990 and for the alleged indiscriminate and mass dismissal of public sector workers who took part in a work stoppage on December 5, 1990;
2
that the ILO found Panama guilty of violating a series of international work norms;
3.
that the ILO issued a resolution recommending a series of measures that should be complied with, under penalty of the application of international sanctions for the violation of ILO Conventions;
4.
that the petitioners then presented an identical complaint to the Commission on January 18, 1994;
5.
that the Commission did not declare case 11,325 inadmissible, knowing that the ILO had issued a resolution in 1995 condemning Panama for the mass dismissal of workers and that, subsequently, “in bad faith”, it omitted to mention the existence of this procedure for international settlement in its written application to the Court.
 
B.
Legal grounds:
1.
that the Commission should not have accepted the petition that was presented and that, although it knew that a duplication of procedures existed, it not only admitted the said petition but prepared Report No. 37/97 and referred the case to the Court;
2.
that the existence of this duplication affects the admissibility of case 11,325, as Articles 46.1.c, 47.d and 62.3 of the Convention have been violated; 
3.
that, according to the articles mentioned above and Article 39.1.a and 39.1.b of the Commission’s Regulations, there may not be a duplication of procedures for international settlement, related either to the matter or to the subjects of the complaint;
4.
that the European Commission on Human Rights, when examining cases presented under Article 27.1.b of the European Convention on Human Rights, which in substance and in drafting is similar to Article 46.1 of the American Convention, has been constant in refusing to accept a case that has previously been submitted to the ILO; and
5.
that the Commission acted outside the framework of the inter-American norms and procedures mentioned above from the moment it knew that the same petition had been presented to the ILO.
 
49.
Lastly, the State requested the Court to consider, revise and re-evaluate all the facts involved in this case, in particular those referring to the duplication of procedures that occurred from the moment that the case was referred to the ILO and to the Commission; to admit and declare with merit the preliminary objection filed; to reject the application and to close the case.
 
50.
The Commission argued:
 
a)
that, when referring to the issue of lis pendens, Articles 47.d of the Convention and 39.1.b of the Commission’s Regulations use the expression “substantially the same” or “essentially duplicates”, respectively;
 
b)
that international jurisprudence has established that three elements determine if a petition is substantially the same as another that has previously been resolved, these are: the victim must be the same, the petition must be based on the same facts, and the legal grounds must be the same;
 
c)
that none of these three elements is present in the case referred to the Court, since there are the following differences between the two proceedings:
1.
the subject of the application before the Court refers to 270 specific victims, while the procedure before the Freedom of Association Committee does not mention the names of any of the victims who are the subject of the current application; therefore, none of them has obtained an individualized response from the Freedom of Association Committee that would provide personal satisfaction.
 
2.
the case before the Court also refers to due process, which the Freedom of Association Committee has not examined or pronounced on, as many of the decisions questioned were issued after the ILO pronouncement.  The claims before the Committee referred to violations of freedom of association, and before the Court, the application refers to violations of the Convention; and
 
3.
the rights invoked before the Committee (related to freedom of association, particularly through violation of ILO Conventions 87 and 98) do not coincide with those that are invoked before the Court (related to judicial guarantees, due process, presumption of innocence, freedom from ex post facto laws, right to compensation, right of assembly, freedom of association, right to judicial protection, the obligation to comply with the recommendations of the Commission in good faith, and the general provisions of Articles 1.1 and 2 of the Convention), and were not the subject of the petition before the Commission or the application before the Court.
 
d)
that the United Nations Human Rights Committee has indicated that, if a victim is not individualized, particularly in the original petition, it should not be considered that there is duplication if his or her name appears directly and specifically in a second petition;
 
e)
that the State tacitly renounced filing the objection of duplication because it did not allege it before the Commission and, thus, precluded its right.  According to the Commission, the State’s position that the Commission should have rejected the petition as it allegedly knew that grounds for duplication existed, although Panama did not raise an objection before the Commission, is totally unacceptable, because it is contrary to the procedural principles emanating from the Convention and the jurisprudence of the Court;
 
f)
that the inadmissibility of the case was neither manifest nor evident and that the State had both the right and the procedural responsibility to file the objection of duplication of proceedings and prove its merits;
 
g)
that Panama’s failure to make this allegation promptly, prevented the Commission and the victims from exercising their right to defend themselves from it;
 
h)
that, in view of the principles of good faith and procedural equality, the State may not introduce a question of admissibility that was not alleged before the Commission belatedly and after the statutory time limit has passed; and
 
i)
that the State had ample opportunity to respond and file the objection of duplication, but did not invoke it in any of its appearances, so that, in view of the principles of good faith and procedural equality, its tacit waiver is presumed and filing the objection before the Court at this stage of the proceedings is time-barred.
 
51.
The Court proceeds to consider the second preliminary objection.
 
52.
Article 47 of the American Convention states that:
 
The Commission shall consider inadmissible any petition or communication submitted under Articles 44 or 45 if:

 
…
 
d.
the petition or communication is substantially the same as one previously studied by the Commission or by another international organization.

  
53.
The phrase “substantially the same” signifies that there should be identity between the cases.  In order for this identity to exist, the presence of three elements is necessary, these are: that the parties are the same, that the object of the action is the same and that the legal grounds are identical.  In the instant case there is no duplication of proceedings.
 
54.
With regard to the subject, the Court has stated that “the concept of ‘persons’ is related to the active and passive subjects of the violation and mainly to the latter, that is, the victims”. (Durand and Ugarte case, Preliminary Objections. Judgement of May 28, 1999. Series C No. 50, para. 43.)  In the instant case, only the defendant party before the ILO Freedom of Association Committee and the Court is the same, the Panamanian State.  The complainant party (the petitioners) is not identical because, before the Freedom of Association Committee, it was SITIRHE and SITINTEL, through the International Confederation of Free Trade Unions, and before the Inter-American Commission on Human Rights, the Panamanian Human Rights Committee.  Nor is their identity as regards the victims, since the Freedom of Association Committee refers to the SITIRHE and SITINTEL workers and trade union leaders who were dismissed in general, without individualizing them specifically.  To the contrary, in the application before the Court, the Commission individualizes 270 alleged victims.  Furthermore, the alleged victims in the case before the inter-American system are workers from all the Panamanian State enterprises who were affected by the application of Law 25, and not only from the National Institute of Hydraulic Resources and Electrification and the National Telecommunications Institute, as in the case before the ILO (supra, para. 2.d).
 
55.
Regarding the object, when referring to the concept of “facts”, the Court has established that this corresponds “to the behavior or the event that is a violation of some human right”. (Durand and Ugarte case, Preliminary Objections, supra 54, para. 43).  In this case, the Freedom of Association Committee did not hear facts that occurred after their pronouncement; facts, such as the proceedings before the Panamanian Judiciary, that were included in the application before the Court.  Moreover, the Court observes that, in the public hearing on preliminary objections of January 27, 1999, Antonio Ducreux Sánchez declared that the complaint before the Freedom of Association Committee only referred to the events of December 1990.
 
56.
There is no identity either as regards the legal grounds, because in the application before the Court, violations of the following articles of the American Convention are alleged: 8 (Right to a Fair Trial); 9 (Freedom from Ex Post Facto Laws); 10 (Right to Compensation); 15 (Right of Assembly); 16 (Freedom of Association) and 25 (Right to Judicial Protection), in relation to Articles 1.1, 2, 33 and 50.2.  The claim presented to the Freedom of Association Committee was based on violations of ILO Conventions 87 (Convention concerning Freedom of Association and Protection of the Right to Organize) and 98 (Convention concerning the Application of the Principles of the Right to Organize and to Bargain Collectively).  Therefore, the object is not the same either; particularly as only the facts concerning the right to freedom of association and workers’ rights in general were examined by the ILO while the violation of a series of rights not included in the claim filed before the Freedom of Association Committee, such as the right to due legal process, was raised before the Court.
 
57.
Furthermore, the nature of the recommendations issued by the said Committee is different from the judgements delivered by the Inter-American Court.  The former is an action specific to an organ of the ILO with the legal effect of a recommendation to the States.  The latter is a judgement that, in the terms of the Convention, is final and not subject to appeal (Article 67) and must be complied with (Article 68.1).
 
58.
In view of these considerations, there is no duplication of proceedings in this case.
 
59.
Therefore, the Court rejects the second preliminary objection.
 

    �[6]See Article 39 of the Commission's Regulations. 


    �[7]Velasquez Rodriquez Case, Preliminary Objections, Judgment of June 26, 1987. Series C No.1 at 23 at para. 88. 


    �[8]Velasquez Rodriguez Case, Judgment of July 29, 1988, 35-80, at 48, Annual Report of the Inter-American Court of Human Rights 1988, OAS/SER.L/V/III.19, doc 13, August 31, 1988. 


    �[9]Id. at 48, para. 62. 


    �[10]Advisory Opinion OC-11/90 of August 10, 1990. 


    �[11]Id. at 12. 

















�[5] I/A Court H.R., Advisory  Opinion OC-10/89 (Interpretation of the American Declaration of the Rights and Duties of Man Within the Framework of Article 64 of the American Convention on Human Rights), 14 July 1989. 


�[6] Article 20 of the Commission’s Statute provides as follows: 


In relation to those member states of the Organization that are not parties to the American Convention on Human Rights, the Commission shall have the following powers, in addition to those designated in article 18: 


(a)  To pay particular attention to the observance of the human rights referred to in Articles I, II, III, IV, XVIII, XXV, and XXVI of the American Declaration of the rights and Duties of Man; 


(b)  To examine communications submitted to it and any other available information, to address the government of any member state not a Party to the Convention for information deemed pertinent by this Commission, and to make recommendations to it, when it finds this appropriate, in order to bring about more effective observance of fundamental human rights; and, 


(c)  To verify, as a prior condition to the exercise of the powers granted under subparagraph b. above, whether the domestic legal procedures and remedies of each member state not a Party to the Convention have been duly applied and exhausted. 


�[7] The State’s arguments on the substantive issues will be included in the merits’ phase of the petition. 


�[8] The petitioners maintain that Mr. Edwards’ petition was dismissed by the Privy Council on October 29, 1998.  The State argues that Mr. Edwards’ petition was dismissed by the Privy Council on October 30, 1998. 


�[9] Article 39(1) of the Commission’s Regulations provides that the Commission shall not consider a petition in cases where the subject of the petition is pending in another procedure under an international governmental organization of which the State concerned is a member, or essentially duplicates a petition pending or already examined and settled by the Commission or by another international governmental organization of which the state concerned is a member. 


�[10] Article 41(c) of the Commission’s Regulations provides that the Commission shall declare a petition inadmissible if the petition is manifestly groundless or inadmissible on the basis of the statement by the petitioner himself or the government. 






































