BEFORE THE HON’BLE HIGH COURT OF KERALA AT

                         ERNAKULAM 

                      OP. No. 19257 of 2000 

Adv. Palavilayil Thomas Panicker

President

Malayalee Law Graduate Forum,  

Kuwait 

       Vs. 

 Air India Limited and others    ( Respondents 

           COUNTER AFFIDAVIT FILED ON BEHALF OF 2ND

                         RESPONDENT 

I, Sampat Kumar, Son of Late.S, Kuppuswamy ,. aged 55 years, residing at

Adayar, Chennai, do hereby solemnly affirm and state as follows 

1. I am the General Manager (Personnel) of Indian Airlines Limited, the 2nd

Respondent in this Original Petition. I am swearing this affidavit on behalf of the 2nd

respondent having been authorized to do so. I am acquainted with the facts of the

case as disclosed from the records. 

2. This Original petition is filed seeking to quash Exts. P 1 and P 2 Circulars and to

direct the respondents to revise the air tariff fairly and 25 

reasonably in accordance with law and equity, applying uniform 

standards taking into consideration relevant factors. Petitioners are also 

seeking other reliefs. It is submitted that this Original Petition is not maintainable and

is liable to be dismissed. 

3. At the outset it is submitted that Exts. P-1 and P-2 are Circulars issued at Kuwait

by some Signatory Airlines of GCC - India, to their agents in Kuwait reflecting the

accounting arrangements and incentives between the Signatory Airlines and their

agents, to be implemented for all journeys commencing from Kuwait to India. Similar

arrangements are in vogue in respect of other Airlines, operating to all other countries

from Kuwait. These are not fare circulars and do not indicate fares that are payable

by the passenger, which alone requires the approval of - DGCA Kuwait. 

4. This Honourable Court would have no jurisdiction to entertain a challenge to the

accounting arrangements and incentives offered in Kuwait. Therefore it is submitted

that the petitioner can not impugn Exts. P-1 and P-2 circulars invoking the

jurisdiction of this Hon’ble Court under Article 226 of the Constitution and therefore

this original petition is not maintainable and is liable to be dismissed. 

5. It is submitted that the published fare levels are arrived at through two mechanisms

permitted by Kuwait Government. They are the IATA mechanism (IATA Fares) and

outside the IATA mechanism directly with Kuwait Civil Aviation Authority known as

DGCA fare. It is to be mentioned that both these are implemented only after approval

is granted by the DGCA Kuwait. In so far as Kuwait is concerned DGCA fares,

approved by DGCA Kuwait are lower than the IATA fare. The fares unless approved

by the DGCA can not be legally applied. Produced herewith and marked as Exhibits

R2 (a) and (b) are the IATA fares and DGCA fares in respect of the sectors flown by

this respondent from Kuwait. These would also show that with effect from 1st April,

2000 the IATA fares levels and DGCA fare levels were enhanced by 3% as part of

world wide increase in fares and not confined to Kuwait -India alone. 

  6.It is also submitted that in Kuwait, the Airlines operating out of Kuwait are

    required to get their fares approved by the Directorate General of Civil Aviation

    of the country as prescribed under the Amiri Ordinance dated 3rd July, 1986.

    Article 9 of the ordinance is extracted herein below for reference: 

“All the Aviation Companies operating in Kuwait or the general sales agents for the

Aviation Companies non - operating in Kuwait and packages and fast mails transport

bureaus - are obliged, after the agreement with Kuwait Airways Corporation and

getting its approval, to register and get approval of the prices and fares and their

conditions which shall be applied in the market with the Directorate General of Civil

Aviation - at least sixty (60) days before their enforcement”. 

This respondent is producing herewith and marking as Exhibits R 2 (c) a true copy of

the Amiri Ordinance along with a descriptive note thereon. 

7. Without prejudice to what is stated above, I submit that I have read and

understood the contents of the Original Petition and I deny each and every averments

therein, except those that are admitted hereunder to be true.

8. With respect to the averments in paragraph 1 of the Original Petition, it is

submitted that this respondent does not accept as correct 

the averment that the 1st Petitioner is a registered Association of Non- 

Resident Indian Lawyers / Law Graduates residing in Kuwait or their 

claim as representing the Indian Community in that country or elsewhere. Similarly

the nature of the constitution or the representative capacity of the 2nd petitioner is

also disputed. It is submitted that it is for the Petitioners to prove the correctness of

the claims and they are put to strict proof thereof and in the absence of which this

petition deserves to be dismissed for want of locus standi to the petitioners. 

9. The averments in paragraph 2 are incorrect and denied. It is not correct to say that

there has been any irrational, arbitrary or illegal fare hike effected by the 1st and 2nd

respondents from Middle East alone. In so far as the claim of the Petitioners that

there has been a fare hike, it is submitted that the Petitioners are under a

misapprehension, inasmuch as, the Exts. reflects only revision of incentives. The fare

are not exorbitant, unfair or unreasonable as contended by the Petitioners. The fares

now in existence has been duly approved by the Government of Kuwait. The

increase in fare was part of a world wide increase in fares w.e.f. April, 2000. This

was applicable for all destinations originating from Kuwait and not only to India. In

the case of Kuwait, the increase was only 3%. 

10. With respect to the averments in paragraphs 3 and 4 of the Original Petition, it is

submitted that they are incorrect and denied. It is submitted that the Indian

expatriates working in Kuwait are mostly skilled and semi - skilled category and often

they work on contracts that have been approved by the Kuwaitee Governmental

Agencies as well as the Indian Consulate in Kuwait. It may be true that a section of

these workers are doing unskilled works. But, even such workers go on certain

agreed pay structure, that again is approved by Indian Protector of Immigrants and

Indian Consulate in Kuwait. Thus most of the Indian expatriates belong to a certain

economic stature, who are able to undertake their vacation visits to India. It is also to

be mentioned that in majority of the cases, their local sponsor is obliged to provide air

fare and therefore the statement of the Petitioners that an average Indian expatriate

does not have the financial resources to buy his ticket to visit his near and dear ones

in India does not appear to be correct. In effect, the claim of the Petitioners is that

the Airlines should subsidize the cost of travel, which in most of the cases, is met by

their employers as per the contracts entered into by them. The other allegations in

paragraphs 3 and 4 are also denied as incorrect. 

11. The averments in paragraph 5 are incorrect and denied. In this context, it requires

to be mentioned that Indian Airlines does not operate direct flights from Kuwait to

Mumbai, Delhi or Trivandrum. The Indian Airlines Limited and Air India Limited

together do not even carry 50% of the passengers travelling from Kuwait to India.

Some of the other carriers operating from Kuwait and carrying passengers from

Kuwait to India are Kuwait Airways, Gulf Air, Emirates, Oman Air, Sir Lankan

Airlines, Saudia and Qatar Airways. The approximate break up of the market share

from Kuwait for India bound traffic is;

              1

                Indian Airlines

                                               19%

              2

                Air India

                                               27%

              3

                Kuwait Airways

                                               27%

              4

                Other Airways

                                               27%

                Total

                                              100%

From the above it can, therefore, be seen that 54% of the traffic is taken by the other

Airlines including Kuwait Airways, Gulf Air, Emirates, Oman Air etc. The allegation

of the Petitioners that Respondents 1 and 2 are the main air fare policy makers in the

Gulf - India sector is therefore incorrect. 

12. With respect to the allegation that the respondent is adopting at the same time

double standards by granting passengers from affluent European and American

sectors highly and unreasonably reduced ticket fares it is submitted are totally

incorrect and denied. This respondent is not operating its flights to American sectors.

In so far as Exts. P-1 and P-2 are concerned, it is reiterated that they do not, in fact,

reflect the published fares as approved by the Directorate General of Civil Aviation,

Kuwait, but it merely reflects the decision to revise incentives from Travel Agents

and lays down commissionable levels which the Agent must pay to the Carriers after

deducting their commission. 

13. The averments in paragraph 6 are incorrect and denied. It is submitted that the air

fares ex-Kuwait to Pakistan, Sri Lanka and Bangladesh were also revised with effect

from 1st April, 2000 by three percent. It is submitted that this respondent does not

operate ex-Kuwait to Pakistan, Sri Lanka and Bangladesh. The allegation that it has

become a regular practice of Respondents 1 and 2 to scale the air fare up every year

during the vacation season is incorrect and denied. 

14. In so far as Exts. P-2 is concerned, P-2 also, like Exts. P-1, does not reflect the

published fare as approved by the Government of Kuwait, but merely reflects a

decision to revise some incentives from the travel agents in the market and lays down

the levels which the agent must pay to the carriers after deducting their commission.

In view of the

above, the figures as reflected in Ext. P-3 also do not reflect a correct picture. It is

reiterated that the DGCA fares in Kuwait are approximately 15% to 20% lower than

the IATA fares. 

15. With respect to the averment in paragraph 8 of the Original Petition it is

submitted this respondent does not operate from Kuwait to Mumbai, Trivandrum,

London, New York or Dhaka. Therefore petitioners can not complain of any

discrimination being practiced by this respondent in fixing the tariff for different

sectors. As already mentioned P-1 and P-2 shows only revision of incentives offered

for Travel Agents and not a revision in tariff. The averment that there was an illegal,

arbitrary and exorbitant hike in the air fare is also incorrect and denied. 

16. The averments in paragraphs 9, 10 and 11 it is submitted are incorrect and

denied. Fixation of air fare under the law of Kuwait requires compliance with the

procedure as laid down in the Amiri Ordinance Decree. It is also to be mentioned that

essentially all member airlines of IATA, establish fares between countries through

traffic conferences and any change in fares, increase or decrease, is also discussed in

the traffic conferences and then proposed to the respective Governments for

approval. It is only thereafter that such fares are introduced or changed. While IATA

may establish fares which require subsequent Government approval, it is common

practice everywhere, to offer incentives. In many countries including Kuwait

considering the realities of market requirements airlines also file fares directly with the

respective Director General of Civil Aviation. 

17. In paragraph 12 to 20, the petitioner herein essentially describes the organizational

structure of IATA and ICAO. The ICAO an organization functioning under the

United Nations to regulate the growth of Civil Aviation and to establish standards

world over and they do not perform any role with respect to fixation of fares. IATA

is a voluntary organization of airlines which among many other things establishes air

fares that are acceptable to all airlines. Participating airlines of IATA accept tickets

issued by other participating airlines. With respect to the averments regarding the

changes in the structure of IATA, I submit that, while in the past the IATA

established fares were considered rigid, today the IATA has no objection to carriers

filing separate fares with governments for application. It is submitted, IATA being a

voluntary organization its recommendations regarding fares and its changes, are

subject to approval by the concerned governments and thereafter only it is

implemented. 

18. The averments in paragraph 21 are also incorrect and denied. It is wrong to state

that this respondent is under the impression that IATA is the ultimate authority to fix

air fares. As already mentioned the tariff recommended by the IATA is subject to

approval by the respective government before they are put into effect. In the instant

case, the tariff has been approved by the DGCA Kuwait. In fact, since the IATA

fares were found to be higher than what the market can accept, the local airlines had

filed lower fares with the DGCA in Kuwait. It is submitted, if the airlines decide to

revise the incentives, it is well within their rights to do so as long as airlines had not

violated any local laws. 

19. The allegations in paragraph 22 to 27 are denied. As above mentioned Exts. P-1

and P-2 reflect fares but only accounting arrangement between Airlines and Agents.

The further allegations concerning respondents 3 and 4 are not being dealt with by

these respondents. The allegations in para-28 are denied. As regards the allegation of

unfair and discriminatory treatment meted out to Indian Citizens travelling on the

Gulf Sector as compared to Europe and USA, this respondent does not operate to

USA and Europe and therefore these allegations do not pertain to this respondent. It

is futile to contend that a fare approved under the law of another country can be

questioned before this Hon’ble Court by Indian Citizens residing in that country as

offending the fundamental rights guaranteed in our country. 

 20.With respect to the averments in the grounds, it is submitted, they are merely

    repetition of what is raised in the earlier paragraphs of the petition. These

    averments have been answered in this affidavit and therefore the averments in

    the grounds are not. separately dealt with. 

For these and other reasons to be urged at the time of hearing, it is prayed that 

this Hon’ble Court be pleased to dismiss the original petition with costs. 

All facts stated above are true.

Dated this the 26th day of September, 2000.  

Solemnly affirmed and signed before me, by the Deponent, on this the day of

September, 2000 in my office at Chennai. 

                                             Counsel for Petitioner. 

in the above counter affidavit. 

               Advocate 

              EXHIBIT R2(C)

Date:

 Decree for the law No. (31/1987) about regularisation of

    Air Transport Market in State of Kuwait

------------------------------------------------------------------------------------------------- 

After perusal of the Amiri Ordinance – promulgated on 27th, Shawal of 1406 Hegira

Era corresponding to 3/7/1986, and

Article (2) of the Constitution, and

The law No. (32/1964) about regularisation of the commercial shops licenses,

and

The law No. (20/1975) about Kuwait’s approval for joining the Warsaw convention

for standardizing some of International Air Transport Rules and its amending protocol

for the year 1955, and

On presentation of the Minister of State for Service Affairs, and

After ratification of the Council of Ministers

WE PROMULGATED THE LAW WITH THE FOLLOWING TEXT: 

                           Article (01)

For application of this law’s provisions, by the following statements shall have their

meanings set forth against each of them: 

  1.The Minister: Minister of State for Service Affairs. 

  2.Air Transport Market: All the activities in Kuwait – relating to the air-tickets,

    acceptance and issuance of the goods airway bills and marketing of special

    flights and the activity for sending small packages/parcels and fast mails by air

    and organizing the overall flights. 

  3.Market Persons: All the aviation companies, which run flights from to Kuwait

    Int’l Airport or those represented in Kuwait by General Sales Agents and

    Aviation Companies Authorized Agents in Kuwait, Tour & Travel Bureaus and

    companies & bureaus transporting the small packages and fast mail. 

  4.Comprehensive Flights: The flights, the prices of which include air travel

    charges and costs of accommodation abroad, during the flight period and costs

    of informational trips in the countries visited. 

  5.International Conventions: The Conventions for Standardization of certain Air

    Transport Rules – known as “Warsaw Convention” for the year (1929) and its

    amending and supplementing protocol as follows: 

    Hague Protocol (1955) 

    Cowada Le’khar Protocol (1961) 

    Montreal Protocol Nos. (1) & (2) / 1975. 

    And any other protocol relating to this convention – to which State of Kuwait

    shall join in the future. 

                           Article (02)

No body is allowed to practise in any activity in the air transport market, but under a

license issued from the Ministry of Commerce & Industry, and comibiation of the

persons transport and air cargo activities is not allowed under one license or one

place, while the approval of the Ministry of Information and the Directorate General

of Civil Aviation – is considered as a basic condition for issuance of this license or its

reneal or conducting any amendments thereto. 

Article (03)

The General Agents of aviation companies or General Sale Agents are obliged to

submit copies of the contracts signed with the aviation companies – confirming their

authorization with the agency – to the Directorate General of Civil Aviation, after

their registration with the Ministry of Commerce & Industry and Kuwait Chamber of

Commerce & Industry. 

                                   Article (04)

It is not permitted to carry out the air-transport operations, but by the airway bills

provided for in the international convention – in respect of the persons transport and

air cargo, while in case of air taxi and air transport of packages and fast mails – the

transport operations shall be carried out under a contract, which prices/rates shall be

registered with the Directorate General of Civil Aviation. 

Article (05)

All the market persons must make sure of that the reservation date listed on the travel

document is valid and inform the passengers of the obligatory visit to the document

issuing bureau before the traveling date for confiring their reservation, and the

aviation companies are authorised, in case on non-confirmation of specified schedule

date, to cancel it automatically.

                           Article (06)

All the aviation companies, transporting persons and stopping at Kuwait International

Airport as to continue their journey for other flights, either immediately or after

certain duration of time – MUST finish all the formalities for continuation of their

flight immediately after their landing of the passengers from the airplane and provide

them with all the necessary services and take care of them during their transit period

until their departure, and under none of circumstances those passengers are permitted

to remain inside the Passenger Building for more than the period which is determined

by the Directorate General of Civil Aviation.  

                           Article (07)

The market persons are permitted to organize comprehensive flights – as per the

rules/regulations issued by the Directorate General of Civil Aviation and they must get

its advance approval before their advertisement. 

                           Article (08)

None of the market persons is allowed to advertise the prices or flights for the

non-permitted sectors or for those for whom he shall market the transportation from

or to Kuwait.

                           Article (09)

All the aviation companies operating in Kuwait or the general sales agents for the

aviation companies non-operating in Kuwait and packages & fast mails transport

bureaus – are obliged, after the agreement with Kuwait Airways Corporation and

getting its approval, to register and get approval of the prices and fares and their

conditions which shall be applied in the market with the Directorate General of Civil

Aviation – at least sixty (60) days before their enforcement. 

                           Article (10)

The announcement of the prices and fares and their conditions must be made through

all media that facilitates the public to get apprised with them immediately after getting

the approval for their implementation in Kuwait market, and the advertisement

obligation is on the party which got the registered. 

                           Article (11)

The responsibility for compliance with the approved transport prices and

fares/charges lies on the head of the manager who represents the aviation company

resident in Kuwait and the owners of tour & travel bureaus and their managers

official incharges.

                                   Article (12)

Without prejudice to any severest punishment provided for in another law, every one

of the hawkers/individuals other than the sale representative – practising in any

activity relating to the selling or marketing the air tickets or airway bill – SHALL BE

PUNISHED with the imprisonment for the maximum period of three months and the

maximum fine of KD 500/- (Kuwait Dinar Five hundred only) or any of these two

punishments. 

Any one of the market persons – facilitating his mission or assisting him – shall be

subjected to the same punishment, and this restriction shall be applied to the travel

tickets issued from outside of Kuwait.  

                           Article (13) 

  1.A Tour & Travel Bureau, which registers false fictious reservation on the travel

    tickets – shall be subjected to the financial fine of KD 500/= (Kuwait Dinar five

    hundred only) for each violation. 

  2.Should the passenger arrive at the airport on the proper schedule time, the

    aviation companies are obliged to accept him, so in case of non-execution of the

    air-transport document on the schedule time and date listed and confirmed on it

    – the aviation company is obligated to fly him to his destination on the first

    flight leaving Kuwait on this date – either on its own flights or flights of other

    aviation companies plus fining it with KD 500/- (KD Five hundred only) for

    each violation, unless there are contingent conditions beyond its control which

    led to non-operation of the flight. 

                           Article (14)

On occurrence of violation of provisions in the article (6) of this law- the violating

market persons shall bear all the charges/costs caused thereby like accommodation of

the violation subject passengers, and it is obliged to fly them on the first flight leaving

Kuwait to their final destination fining it with KD 500/- each violation. 

                           Article (15)

A market persons – violating the rules/regulation for organizing comprehensive flights

or their approved prices or conditions – shall be subjected to a financial fine of KD

5,000/- (KD fine thousand only) and the fine shall be repeated for each violation.

                Article (16)

In case of violation of the approved air travel prices and fares/charges, each of the

Manager of violating aviation company and the owner and the manager in-charges of

the violating tour & travel bureau – shall be punished with fine of KD 500/- (KD fine

hundred only) and the fine shall be multiplied by the number of violating tickets. 

                           Article (17)

The imposition of the fines provided for in the articles (13, 14, 15 & 16) of this law

shall be applied by the Minister decision – on the basis of presentation of Director

General of Civil Aviation and the violating persons shall be advertised by the

decisions issued for imposition of these fines through a registered letter with

acknowledgement of receipt. 

The concerned persons are permitted to challenge these decisions in the court of first

instance (lower court) within fifteen (15) days from the advertisement date to them

and the court judgment in the challenge- shall be final. 

The imposition of these fines does not prejudice the imposition of other penal

punishments provided for in the penal code or any other law. 

                           Article (18)

The employees – delegated by the Minister, on secondment of the Director

General of Civil Aviation, from among of the employees of the Directorate

General of Civil Aviation – SHALL HAVE the authority to control and inspect

the market persons and demand for submission of information and perusal of

the documents necessary for ascertaining the implementation of provisions of

this law and these employees are obligated to maintain confidentiality of these

secrets which they shall come to know due to their job assignments. 

                           Article (19) 

Every one of the market persons is obliged to submit to the Directorate General of

Civil Aviation a cash guarantee or Guarantee Letter – issued from one Kuwaiti Bank

for a sum of KD 5,000/- and this guarantee should be valid for one year after the

license expiry date, and the submission of this guarantee is the basic condition for

issuance of the license provided for in the article (2) hereof. 

From this guarantee shall be deducted – the financial fines imposed as per the

provisions of this law and under this case the guarantee must be completed to the

amount set forth in the preceding para – within (3) days of the notice to the market

persons of making the deduction. 

                           Article (20)

The Directorate General of Civil Aviation shall constitute a committee, presided over

by the Director General of Civil Aviation or any of the delegated big bosses

specialized in the air transport matters and with membership of each of the following: 

    Representative from Ministry of Information 

    Representative from Ministry of Commerce & Industry 

    Representative from Kuwait Chamber of Commerce & Industry 

    Representative from Kuwait Tour & Travel Bureau Federation 

    Member from Department of Religious Decrees & Legislation 

The committee shall hold meeting on call from its chairman and its convention shall

be authentic/correct with attendance of the members majority. 

                           Article (21)

The Committee mentioned thereof in the preceding article shall have the following

powers: 

A - To hear the complaints submitted against the market persons due to the violations

caused by them or their subordinates, and in case of proving the violation the

committee shall be authorized to warn the violating person or confiscate the whole or

part of the guarantee deposited with it or to suspend the license for a maximum

period of six (6) months or to cancel it, and all this without prejudice to inform the

authorities to investigate the matter, if it involves a criminal case. 

B – To gave its final verdict, in its capacity of “Arbitration Panel” in the disputes

arising between the aviation companies and their authorized agents in Kuwait or

between the passengers on one part and any market persons on the other part, when

the dispute is related to engagement of these persons in their business – when it is

demanded by all the parties to the dispute. 

The committee’s verdict in the dispute shall be final and the committee shall issue its

decision in both the cases (A & B) with majority of their members, and should the

votes be equal them the chairman’s vote shall be the decisive in favour of the party

for which he shall note. 

                           Article (22)

The Minister shall pass the resolutions and executive rules/regulations – necessary for

implementation of provisions in this law, and specifically they cover the following

matters:- 

1 – The conditions to be fulfilled by the business centres of the market persons.

2 – Media of announcement of the air transport prices /charges.

3 – Specifying the period essential for the reservation confirmation before the travel

date.

4 – Rules/regulations for organizing the comprehensive flights.

5 – Specifying the grace period required for the market persons – engaged in the

business, as to comply with provisions of this law.

6 – To determine the fees for inspection and checking – on requesting the approval

for issue of license or its reneal or shifting the business centre to a new address. 

                           Article (23)

The ministers, all to whom it may concern, have to implement this law and put into

force – effective from its publication date in the official gazette. 

                Aimir of Kuwait

                         Jabir Al – Ahmad 

             Premir / Saad Al – Abdullah Al- Salem Al – Sabah 

                  Minister of State for Services Affairs

                    Eissa Mohammed Al – Mezidi 

          Promulgaged at Al –Seif Palace on 27 Shawal, 1407 H.E. 

                   Corresponding to 23 June, 1987. 

                       DESCRIPTIVE NOTE

                   DECREE FOR LAW NO. 31/1987

            FOR REGULARIZING THE ARIAL TRANSPORT

                MARKET IN THE STATE OF KUWAIT 

Descriptive Note

          Decree for Law No. 31 for regularizing the Arial Transport

                   Market in the State of Kuwait 

Recently the situation in the aerial transport market of Kuwait reached to a state

required immediate step to stop the various widespread violations therein due to

unavailability of efficient legislative ruling to combat the violators and the circulars

issued by General Directorate of Civil Aviation did not meet with success as well as

the warning messages given to the employees in this regard to draw attention to avoid

ill practices and cleansing the market from these violations. 

Therefor the decree for law was prepared to fill this legislative gap. The first article of

this law stipulated on the elaboration of the meanings of some of the texts which

came in the articles of law as The Minister, The Aerial Transport Market, Market

Persons, Comprehensive Flights and International treaty. 

For the rulings of market regularization the second article stipulated on stopping the

exercise of any business in the market but only under the license issued by the

Ministry of Commerce & Industry considering the same as concerned authority in

this regard. As the General Directorate of Civil Aviation is the concerned authority to

implement the rulings of international treaties in aerial transport affairs and to

supervise the execution of bilateral accords to regularize the aerial transport existing

between State of Kuwait and other countries as this article put condition of approval

by General Directorate of Civil Aviation on the issuance of license or its renewal or

making any amendment therein. Likewise the law has made approval of the Ministry

of Information as an essential condition for the exercise of any such activities taking

into account that the tourism care comes under its sphere of work. 

Also the Third Article stipulated the necessity to submit copies of agencies agreement

signed with the foreign aviation companies to The General Directorate of Civil

Aviation.

Protecting the companies from losing the insurance coverage and their rights to ask

for application of maximum level of compensations which is stipulated by the special

international treaty to unite some of the rules of aerial transport. In the same time to

preserve the right of the traveler or shipper to contact the transporting company in

case of any damage. The Fourth Article stipulated on the necessity to complete the

transport operations as per the documents stipulated by the international treaty. 

Protecting the rights of all travelers and after counting the most-repeated violations in

the market, and also protecting the aviation companies from false booking which is

made by the individuals and which inflict losses for them, the Fifth Article stipulated

on the right of company to cancel the booking automatically in case the holder does

not confirm his journey and this provides opportunity for other passenger to travel. 

Reiterating on the responsibility of aviation companies towards the Transit passengers

who stay on Kuwait Airport for specified period to continue their journey on other

flights so the Sixth Article stipulated on the commitment of the aviation companies

sending those passengers to ensure continuance of their journey on other flights and

to provide all necessary facilities and services to them throughout their stay in

Kuwait, that is because some of the companies would leave those passengers in

Transit Hall of the airport without taking their care in the period which reaches some

time to several days and some of them din not have enough money for their food or

expenses of their stay in any of the hotels. 

Protect all travelers on visit from fraud and deception who suffer with the same

during their journey from the tourist groups which prices include the costs of journey,

residence, food and exploratory tours, so the Seventh Article stipulated on the

necessity of organizing these tours as per the rules issued by General Directorate of

Civil Aviation which at least regularize the necessity to apply in the directorate to

confirm booking of places of journey to and from and places of staying in the

countries to be visited by the traveler and to get pre approval on the fares of flights

before making advertisements for the general public that is to stop fallacies therein. 

The Eight Article prohibited any of the market persons from announcing the fares of

flights for the sectors undeclared for or for whom he is marketing to transport. 

Establishing the bases of fair competition and providing good and efficient

opportunity for the aviation companies in the Kuwaiti market, the Articles 9,10,11 of

the law necessitated for the aviation companies after making agreement with Kuwait

Airways to record the prices which will be applied in Kuwaiti Market under General

Directorate of Civil Aviation to use and advertise therefor through all methods to be

informed and make commitment to apply the same so that there will not be any way

to escape from the responsibility of applying the certified and advertised charges as

the law imposed the responsibility of application on all marketing parties and they are

aviation companies and their agents, offices of tour and travel, their owners and their

in-charge managers. 

The articles from 12-16 stipulated on penal punishment and administrative penalties

which will be imposed on the violators and which guarantees the respect of law

stipulation so the Article 12 stipulated on imposing all activities of sale or ticket

marketing or bill of landing by hawkers and punish all violators of this ban with an

imprisonment not more than three months and with a financial penalty not less than

five hundred Dinar or with any of these punishment that is without prejudice to

violate any other harsher penalty stipulated by any other law. 

This penalty faces a spread phenomenon in Kuwait that is selling of travel tickets or

marketing of bills of landing by hawkers for the commissions they get on their sale,

that is a business creates illegal competition for owners of tour and travel offices in

addition to doing such business with no license and difficulty to control the same the

matter which makes the persons of the market commit their violations through those

individuals. 

The Article 13 stipulated on imposing the financial penalties in case of false booking

entry or in case of incomplete transportation on the defined and confirmed date. Also

the Article 14 stipulated on imposing the financial penalty in case of violating the

provisions of Sixth Article of the Law in case of providing facilities for transit

passengers, as the Article 15 defined the financial penalty which is imposed for

violating the rules of comprehensive flights regulation or its fares or its certified

provisions, the penalty stipulated in Article 16 is imposed in case of violating the fares

or certified charges of air transport. 

As the penalties stipulated in Articles 13/14/15/16 do not bear the impression of penal

charges but these are the financial charges imposed by the directorate under

administrative resolutions, the Article 17 stipulated that such penalties should be

imposed by the resolution of concerned minister as per the request of General

Manager of the General Directorate for Civil Aviation with regularizing the way of

appeal in this resolution before the judiciary provided the judgment issued in appeal

should be final and that the imposition of such penalties should not violate the

imposition of penal punishments stipulated in penal code or any other law. 

Enabling the government employees of General Directorate of Civil Aviation to

supervise the execution of the rulings of this law, so the article 18 stipulated on the

right of the employees deputized by the minister as per the nomination of General

Directorate of Civil Aviation among the employees of the General Directorate of Civil

Aviation in the control and investigation of the persons of the market and to ask for

data and be informed with the necessary documents to confirm the implementation of

the rules of the law with their maintaining the confidentiality of information they

obtain. 

Therefore, there will be enough seriousness in those who are practicing their business

in the market and for the facilitation of collection of penalties which will be imposed

on the persons of the market as per the provisions of this law, the Article 19

stipulated on the commitment of each person of the market to submit a guarantee of

KD. Five Thousand as an essential condition for issuance of license stipulated in the

second article of the law.

Taking into account the nature of business practiced by the persons of market the

article 20 stipulated on constituting a committee of representatives of concerned

authorities and the Article 21 defined specialties of this committee to look into the

submitted complains against the persons of the market and to define the punishment

which is to be imposed by the committee on the violator, also the committee - in its

capacity of arbitration committee- to give verdict in the disputes which will occur

between aviation and its certified agent in Kuwait and between travelers in one hand

and between any of the persons of the market from other side that is in case the

conflicting parties is agreed on presenting the same before the committee provided the

decision of committee in this case will be final. 

And since the several texts of this law require formulation of descriptive rules for its

execution whenever needed along with providing a little bit flexibility for these

regulations, as the Article 22 stipulated on authorizing the concerned minister to issue

necessary resolutions and rules for the implementation of this law and particularly the

matters stipulated in this article. 
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BEFORE THE HONOURABLE HIGH COURT OF KERAL AT ERNAKULAM

O.P.No.19257 of 2000

BETWEEN

Malayalee Law Graduate Forum,

Kuwait 



:
Petitioner







v.

AND

Air India Ltd. and others


:
Respondents

COUNTER AFFIDAVIT

I, K.M. Kurien, aged 49, son of late K.K. Mathew, residing at Ernakulam, do hereby solemnly affirm and state as follows:-

1.
I am the Manager of Air India, Cochin and as such I am fully conversant with the facts of this case as disclosed by the files and I am able and competent to depose to the same.   I am filing this affidavit also on the basis of specific instructions received from the regional Manager, Kuwait and Cyprus and on behalf of 1st respondent.

2.
All the averments and allegations in the Original Petition are denied save to the extent specifically admitted or otherwise dealt with herein.

3.
At the outset it is respectfully submitted that the O.P. is not maintainable.  The Petitioners seek to impugn Exhibits P1 and P2 circulars which have originated in another country, namely, Kuwait and is with respect to operations of Airlines Ex-Kuwait.  Suffice it to say for the purpose of this case that of Airlines operating out of Kuwait are to get their fares approved as prescribed under the Amiri Ordinance dated 03.07.1986, a true copy of which is produced herewith and marked as Exhibit R1(a).  Article 9 in particular is extracted herein below:-

“All the aviation companies operating in Kuwait or the general sales agents for the aviation companies non-operating in Kuwait and packages & fast mails transport bureaus – are obliged, after the agreement with Kuwait Airways Corporation and getting its approval, to register and get approval of the prices and fares and their conditions which shall be applied in the market with the Directorate General of Civil Aviation – at last sixty (60) days before their enforcement”.

It is respectfully submitted that this Honourable Court would have no jurisdiction to question the approval of fares accorded by another country and that too under a law prescribed in that country.  For this reasons alone the original petition deserves to be dismissed.  Even otherwise it is respectfully submitted that the petitioners cannot on the basis of a few comparative figures and data call upon this Honourable Court to decided on the merits or economics of fare fixation and as to whether a particular fare is reasonable or excessive.  These are commercial aspects involved in the regular and day to day business of Airlines which are also otherwise regulated through the various committees, IATA etc.  It is respectfully submitted that on this ground also the Original Petition is not maintainable.

4.
With respect to the fares themselves the general fixation takes place at IATA (International Air Transport Association) the details of which are already available in the Counter Affidavit filed by this respondent in the connected O.P.No. 8025 of 2000.  For the sake of brevity therefore the same are not repeated herein.  All the Airlines operate within the fare levels fixed by IATA and this by itself will disclose the reasonableness of the fares.  Copy of the counter affidavit in O.P. 8025/2000 is produced herewith and marked as Exhibit R1(b).

5.
This respondent therefore has no comments to offer with respect to paragraph 1 of the O.P.  The averments in paragraph 2 are denied.  There has been nothing irrational, arbitrary or illegal.  The petitioners are also under a misapprehension in that there has been no price hike.  The question is only that of discontinuance of discounted fare.   In any case it is respectfully submitted that these are issues which do not merit any consideration by this Honourable Court.

6.
The allegations in paragraphs 3 and 4 are denied.  Petitioners have given a wrong picture with regard to the stature of the Indian working in the Gulf and specially in Kuwait.  It is a well known fact the Indian expatriates working in Kuwait are skilled or semi-skilled category often on contracts that have been approved by the Kuwait Governmental agencies as well as the Indian Consulate in Kuwait.  It is possible that some of the workers may belong to the unskilled category but even such workers go on a certain pay that has been approved by the Indian Protection of Emigrants on a pay structure filed and approved by the Indian Consulate in Kuwait.  They thus belong to certain economic stature who are able to undertake their vacation visits to India yearly or once in two years either on their own cost and very often on the tickets provided by their employers.  It would, therefore, be not possible for the airlines to subsides cost wherein many cases the tickets have been provided by the employers as per contracts.  It is peculiar that while the petitioners on the one hand allege that most of the Indians working there are unable to buy their tickets out of their financial resources, on the other hand they are also talking in terms of necessity to make a visit to India during summer holidays.  This respondent cannot accept the contention that most of the Indian expatriates reach the Gulf countries on the basis of “false promises with flowery dreams of economic upliftment” as most often contractual terms are spelt out while granting visas for such workers before they undertake their journey.

7.
The allegations in para 5 are denied.  The petitioners are under a misunderstanding that competition as between Airlines is resulting in fixation of harsh and hostile fares.  The situation would have been true  in the case of monopoly but not in the competitive market.  For sake of record it may be mentioned that as regards Kuwait the National Carrier, namely,.  Kuwait Airways is the Chairman of the Yield Improvement Committee (YIC) and therefore the levels of Airfares ex-Kuwait to India are decided by the said Committee which comprises of the 9 other Airlines including the 1st and 2nd respondents.  The 3rd and 4th respondents obviously can have no role to play in the matter of fare fixation in another country.  Exhibit P1 and P2 are therefore not liable to be challenged herein.  There has been no exorbitant increase as alleged much less without any reasonable basis or valid reasons.  It is also wrong to state that the 1st and 2nd respondents operate maximum number of flights to the Indian destinations.  The 1st and 2nd respondents totally operate 12 flights weekly on the India/Kuwait/India route compared to 16 flights operated by Kuwait Airlines alone.  It is also pertinent to note that during the financial year April 99 to March 2000 out of the total number of passengers who travelled between Kuwait and India the share of the 1st and 2nd respondents was only 47%.  The remaining 53% is taken by the other Airlines including Kuwait Airways, Gulf Air, Air Lanka Emirates, Oman air Car etc.

8.
The allegations in para 6 are also not correct.  In fact Airfares to Colombo and Dhaka have been increased substantially during the last few months.  Airfares to Colombo were increased by 11% from 1st June 2000.  In any case it is respectfully submitted that these are not issues that should concern this Honourable Court.

9.
The allegations in para 7 are denied.  Exhibit P3 does not reflect the correct position nor is it relevant.  As submitted earlier in Kuwait even the IATA levels is not applied and the market prices are based on the DGCA fares approved by the DGCA in Kuwait.  Such fares are lower than the IATA fares.  Airfares in Kuwait on a comparative basis are 15 to 20% lower than IATA fares.  In addition to these the Petitioners have failed to note the baggage allowance and other allowances involved in Exhibit P1 and Exhibit P2.  All these will again indicate that the issue is not one that falls within the extra ordinary and discretionary jurisdiction of this Honourable Court under Article 226 of the Constitution of India.  The Petitioners seem to have completely misunderstood the issue and fixation of Airfares, allowances etc.  The allegations in para 8 are also therefore denied.  These comparisons are of no relevance and are incorrect.

10.
The allegations in para  9 to 12 are denied.  The Aircraft Act, 1934 does not apply to the present case where the issue is one of fares fixed under the law of Kuwait.  It may be mentioned that essentially all member airlines of IATA establish fares between countries through Traffic Conferences and any change in such fares and increase or decrease are also discussed in the Traffic Conferences agreed to by the airlines and they are then proposed to the respective Governments and only after obtaining Government approval, such fares are introduced or changed in the market place.  While IATA may establish fares, it has become a common practice world over to have discounts of various degrees on these fares due to competition and seasonal demand.  Further, in many countries in order to have a fare which is more realistic of the market levels, airlines also file fares directly with the respective Director General of Civil Aviation from points where such fares are applicable.  It is therefore that with respect to Kuwait the DGCA is to approve the fares Ex-Kuwait.

11.
For the above reasons there is no relevance, allegations in para 12 to 20.  The petitioner herein essentially talks about the organizational structure of International Air Transport Association and International Civil Aviation Organization.  The  ICAO is an organization functioning  under the United Nations to regulate the growth of Civil Aviation and to establish standards world over.  They do not perform any role with respect to fares.  International Air Transport Association is a voluntary organization of airlines formed, among many other things, to establish airfares that are acceptable to all airlines.  The greatest advantage of IATA today is that tickets issued by one airline on fare specified is acceptable to numerous participating airlines of IATA.  The petitioners have mentioned that there have been changes in the structure of IATA.  While in the past the IATA established fares were considered rigid, the situation today is very different.  IATA has not objection to national carriers filing for separate fares with their respective Governments for application from their countries and other airlines have never challenged such rates anywhere.  As mentioned earlier IATA is only a voluntary organization and its recommendations of fares or changes are subject to approval by sovereign Governments only after which such fares are in the market place.   In so far as paras 10 to 20 essentially talk about respondents 3 & 4 this respondent is not be in a position to commend further.  It may be mentioned very specifically that under no conditions it has become obligatory on the part of the airline to construct or establish any fares that must be kept as low as possible in the interest of the travelling public or international trade, even if such fares are contrary to the commercial interest of the airline.  It would be far fetched to insist that airlines must follow a fare, which is low without taking into consideration the regular cost of operation requirements for fleet renewal and growth etc.  Any fares that have to be established will look into all these points.

12.
The allegations in para 21 are denied.  The 1st respondent is under no mistaken belief or impression that fares established by IATA cannot be questioned by the Governments.  These fares are approved by the respective Governments before they are put into effect.  It is peculiar to note that Petitioners keep on talking about fare establishing machinery of IATA, the necessity for the Government approval of the same whereas in actual fact the fares they show are not IATA fares but those approved by the DGCA, Kuwait.  Since IATA airfares were found to be higher than the market can accept, the local airlines had filed for such fares with the local DGCA in Kuwait.  If the airlines decide to withdraw or reduce any additional incentives or discounts given on such fares it is well within their rights to do so and within their rights to do so and within their commercial interest as long as the airlines have not violated any local laws.  The Aircraft Act is inapplicable to the present case for the reasons set out above.

13.
The allegations in paragraph 22 to 27 are denied.  As aforementioned there has been no price hike but only discontinuance of discounts.  The further allegations concerning respondents 3 and 4 are not being dealt with by these respondents.  The allegations in para 28 are denied.  It is a well known fact that when an airline flies from a point A to point B which involves change of aircraft and transit time through their home country such airlines will be able to charge only a much lower fare as compared to direct operators between Point A & B.  Both Pakisthan Airlines and Air Lanka do not have any direct flights from Kuwait to India but only via their home countries which requires change of aircraft and additional formalities in their home countries.  No passenger will be prepared to pay such airlines similar rate that they would pay to direct operators between two routes.  These are the aspects the petitioners are apparently ignorant of.  Suffice it to say that this Court ought not to have entertain these proceedings under Article 226.  These has been no unfair attitude adopted by these respondents as alleged.  Absolutely no right is vested in anybody to challenge such airfares much less any fundamental right guaranteed under the Constitution of India.  It is futile to contend that a fare approved under the law of another country can be questioned as offending the fundamental rights guaranteed in our country.

14.
It is therefore respectfully submitted that there is no merit whatsoever in the grounds raised in the original petition.  The original petition itself is not maintainable.  It is further respectfully submitted that any relief whatsoever in the O.P. if granted will result in the 1st and 2nd respondents alone being singled out for harsh treatment in the competitive market in which they operate thereby conferring undue advantage to the other Airlines including the Foreign Airlines Air India as the national carrier of India is operating in an internationally competitive environment, and its marketing strategies are dictated perforce by market conditions.  Air India is accountable for the financial results to the Government and the people of India and any decision that compels Air India to apply lower fare levels than the competitor airlines to destinations in India will be grossly unfair in law or business practice and will harm the financial interests of the airline and the country.

It is respectfully submitted that there is not merit in the original petition and therefore deserves to be dismissed.

The facts stated above are all true.

  


 Dated, this the 14th day of August, 2000.










Sd/-










DEPONENT

Solemnly affirmed and signed before me by the deponent who is personally known to me at my Office at Ernakulam this the 14th day of August 2000.
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P.O.Thomas  Panicker, M.A., LL.B.,

Auditing Officer  
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KUWAIT 
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